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INTRODUCTION

On September 3, 2014, the United States, on behalf of the United States Environmental
Protection Agency, and the State of Indiana (collectively, "the Government") filed this CERCLA
action against Defendants Atlantic Richfield Company and DuPont, two of the companies
responsible for polluting the USS Lead Superfund Site (the "Site™) in East Chicago, Indiana.
Along with the Complaint, the Parties simultaneously filed a Consent Decree implementing their
pre-negotiated plan to remediate the Site.

Now, two years later, this action still presents a pressing public health and environmental
crisis that threatens the safety and property of thousands of residents in East Chicago, Indiana.
Applicants seek to intervene in this action to protect themselves and their neighbors against these
serious threats, and they are afforded the absolute right to do so under CERCLA § 113(i) (42
U.S.C. 8 9613(i)) and Federal Rule of Civil Procedure 24(a)(2) ("Rule 24(a)(2)"), which both
provide for intervention as a matter of right when an ongoing action threatens the interests of
non-parties. See 42 U.S.C. 8§ 9613(i); Fed. R. Civ. P. 24(a)(2). Through intervention, Applicants
can assure that EPA not only implements a remediation plan that meets the requirements of
CERCLA and provides residents their statutory right to notice and comment, but also that EPA
provides this low-income community of color the same protective and legally required clean-up
practices that EPA is using at other Superfund sites.

Applicants live and/or own property in the Calumet neighborhood of East Chicago,
Indiana, where 92% of residents are people of color and 77% of residents are considered low-
income. (EPA, EJSCREEN Report (2016), at 3, attached hereto at Exhibit A.) From the early
1900s to 1985, the area where Applicants live was subjected to continuous toxic contamination
by surrounding lead refineries and other manufacturing. The responsible companies, flouting

environmental laws and disregarding the safety of nearby residents, polluted the soil in the
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neighborhood with extremely dangerous levels of lead, arsenic, and other contaminants. Lead
contamination is associated with severe health risks including various organ disorders, seizures,
respiratory issues, behavioral problems, and learning disabilities, while arsenic and other
contaminants are associated with increased risk of the development of skin, lung, and liver
cancer as well as lymphoma.

Because of the severity of the contamination and the risks such contamination posed to
residents' health, the neighborhood was added to Superfund's National Priorities List ("NPL") in
2009, triggering the Environmental Protection Agency's ("EPA") duty to investigate, select, and
execute a remediation plan under CERCLA, 42 U.S.C. § 9601, et seq. Three years later in
November 2012, EPA finally outlined the remediation plan in a document called a Record of
Decision ("ROD"), which EPA must follow. Now, in November 2016, EPA has failed to
implement the remediation plan outlined in the ROD.

During the seven years since the Site was added to the NPL, EPA also failed to inform,
and at times has misled, Applicants about the contamination levels at their property and the
threats to their health. The first time anyone living on the Site understood the severity of the
problem was just three months ago, when the East Chicago Housing Authority ("ECHA")
abruptly informed residents at the West Calumet Housing Complex (“Public Housing") that
because soil testing revealed extremely high levels of lead and arsenic in the soil, ECHA planned
to demolish the Public Housing and residents had a mere 60 to 90 days to move out.' Though
EPA had begun soil testing in November 2014, it waited eighteen months to release any results
to the residents or the City of East Chicago—usually, EPA confirms soil test results in six to

eight weeks. In addition to delaying notice of the extremely high contamination levels at the

! The contamination also forced the indefinite closure of Carrie Gosch Elementary School, located across

the street from the Public Housing, which underwent a $14 million renovation in the late 1990s.
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Public Housing, neither EPA nor any other government agency provided any guidance
whatsoever to the residents who live in other areas of the Site—some just across the street from
the Public Housing—about whether and how their properties were impacted by this apparently
serious contamination and emergent need for evacuation. Six weeks later, on September 14,
2106, EPA finally began sending some letters regarding testing results to residents who live in
the other areas of the Site. EPA characterized these results as based on recent testing, when in
fact the testing at many of the properties was completed five years ago.

As EPA haphazardly attempted to provide more information to residents regarding the
contamination, Applicants also learned that the remediation plan implemented by the Consent
Decree issued in this case actually omitted the remediation of an entire residential area adjacent
to the Public Housing, even though such omission directly violated the remediation plan outlined
in the ROD that EPA is legally required to follow. Applicants have since discovered that the
ROD itself was based on severely flawed and incomplete data that further threatens the health
and safety of the residents.

It is no surprise that this combination of inaction and failure to inform, followed by
drastic, last minute measures, have created wide-spread anxiety among the residents. Their
property values have plummeted, and they cannot sell or refinance their homes. In the wake of
years of inaction followed by this latest abrupt and emergency demolition plan, residents fear for
their health and safety, and they are left to wonder whether the high incidents of respiratory
issues, kidney disorders, cancer, asthma, and learning disabilities that occur frequently in their
community were caused by lead and arsenic poisoning or other contaminants endemic to the

Site. That uncertainty alone inflicts a special form of trauma.
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In addition to failing to inform residents of basic dangers and improperly omitting an
entire residential section of the Site from the remediation plan, EPA has failed to follow both the
law and the basic clean-up protocols contained in its own handbooks and guidance for Superfund
sites. For example, it did not assess interior or exterior lead-based paint issues, test or examine
indoor dust, test drinking water, or examine the actual blood lead levels of the residents. EPA
omitted from its evaluation obvious sources of aerial contamination and ignored that much of the
area contained heavily contaminated fill material. It also failed to evaluate the presence of
dangerous contaminants other than lead and arsenic. The result has been an ineffective and
haphazard cleanup plan that significantly impacts Applicants’ property interests and endangers
their health.

EPA has very recently begun to take additional actions that may address some of these
issues—nbut not in any formal way or with any binding commitments. Given what has, and more
importantly what has not, transpired in the last seven years, and in order to protect residents'
interests adequately, Applicants wish to exercise their statutory right to participate in the legal
process.  Specifically, Applicants seek to compel EPA to perform its obligations under
CERCLA, including:

1) Ensuring that the remediation plan adequately protects human health and
the environment and complies with all applicable federal and state laws;

2) Ensuring that the remediation plan covers the entire residential area
affected by contamination, as originally contemplated by the ROD;

3) Ensuring that EPA adequately protects residents from hazardous exposure
during and after remediation activities; and

4) Ensuring that the residents remain informed of and can provide input
about the remediation plans.

The need for Applicants' intervention cannot reasonably be disputed under these circumstances.
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l. BACKGROUND
A. The USS Lead Superfund Site

The environmental history of East Chicago, and the Site in particular, is critical to
understanding just how desperate this situation has become. EPA considers all of East Chicago
an "environmental justice community" because: (1) most residents have incomes well below the
state median income; (2) almost all of the residents are people of color; and (3) the area is
burdened by significant environmental challenges. (Record of Decision in U.S. Smelter and Lead
Refinery, Inc. Superfund Site, Operable Unit 1 (2012) ("ROD"), attached hereto as Exhibit B, at
15). The densely populated neighborhood at issue in this case has experienced decades of toxic
contamination. Beginning in the 1900s and continuing until the last facility closed in 1985, lead
smelting and refining and other manufacturing processes left a legacy of lead, arsenic, and other
toxic contamination that remains today. The facilities included an Anaconda Copper Company
lead refinery (subsequently operated by Defendant Atlantic Richfield Company), a pesticide lead
arsenate manufacturing facility owned and operated by Defendant DuPont, a U.S. Smelter and
Lead, Inc. ("USS Lead") refinery, an Eagle-Picher Company white lead plant, and an
International Lead Refining Company metal-refining facility. (Id. at 7-9, 15.)

As these facilities operated, the residential area of what is now the USS Lead Superfund
Site rapidly developed. Many of the residences were built by the 1930s, and the majority of
residences, including Applicants' homes, were completed by 1959. (Id.at 7.) In 1959, the City
of East Chicago (the "City") built an elementary school, Carrie Gosch, just blocks north of the
Anaconda facility, and for a time the City also used an Eagle-Pitcher facility as a school
building. In 1972, the City built the West Calumet Housing Complex in the heart of the
contaminated area—directly on top of the demolished Anaconda and International Lead Refining

Company facilities. (Id.) This location decision was not accidental. In 1966, the Director of the
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ECHA admitted in the public record that in order to avoid demolition of current buildings, the
public housing was purposefully placed "in vacant areas surrounded by industries, and
undesirable residential areas", using the term "undesirable” to refer to areas populated
predominately by African-Americans and Hispanics/Latinos. See Housing Discrimination
Complaint at 2, O'Berry et al. v. East Chicago Housing Authority (filed Aug. 29, 2016), attached
hereto as Exhibit C (emphasis added).

The facilities wreaked environmental havoc on the area. For example, USS Lead did
nothing to prevent lead-containing dust from its blast-furnace stack from escaping the baghouse
capture system and blowing into the nearby residential area. (ROD, Ex. B, at 8.) USS Lead also
stockpiled blast-furnace slag and then, once a year, spread the stockpile over a 21-acre wetland
adjoining the facility—which was also adjacent to residential neighborhoods. (Id.) USS Lead
and the other companies responsible for this contamination not only violated environmental laws
in their operations (Human Health Risk Assessment for US Smelter and Lead Refinery (USS
Lead) Superfund Site ("HHRA"), attached hereto as Exhibit D, at 2),? but also completely
disregarded the health of the community.

B. EPA's Sporadic Testing and Failure to Act

From 1985 through 1998, EPA and other governmental agencies engaged in periodic and
sporadic testing of certain residential properties on the USS Lead Superfund Site. Despite
evidence of significant contamination, EPA failed to take any systematic action either to inform
residents of the danger or remediate the problem.

In 1985, EPA testing at residential properties north of the Site indicated high levels of

lead contamination. (HHRA, Ex. D, at 4.) The same year, U.S. Representative Peter Visclosky

2 Applicants have attached the public, redacted version of the HHRA here.
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wrote a letter to EPA requesting that EPA initiate a cleanup of the USS Lead facility and the
surrounding area because of the lead contamination, citing communications from the Indiana
State Board of Health to EPA on the same topic.> To the best of Applicants' knowledge, no one
notified the residents of these facts or took any steps to remediate the properties at that time.

Seven years later, in 1992, EPA first proposed adding this area to Superfund's National
Priorities List. Instead of affirming that proposal, EPA allowed USS Lead (through its parent
company) to remediate its facility under the Resource Conservation and Recovery Act, 42 U.S.C.
8 6901, et seq., supervised by the Indiana Department of Environmental Management ("IDEM").
USS Lead conducted a limited, facility-only clean-up that did not address the contamination
present on the adjacent residential properties.

Five years after the first proposal of Superfund status, in 1997, IDEM realized that the
City was building a brand new Carrie Gosch Elementary School on the contaminated property. It
then tested and confirmed contamination at the construction site. In 1998, the Indiana State
Department of Health prepared an exposure investigation in the residential area, recommending:
(a) further investigation into the properties and homes of the residents with elevated blood lead
levels; and (b) remediation of the former Anaconda site (and noted that remediation was
scheduled by IDEM).* To the best of Applicants' knowledge, neither IDEM nor EPA took
further action at the Site at that time.

Six years later, in 2003, EPA sampled 83 residential properties on the Site for lead.

(HHRA, Ex. D, at 3.) Soil at 43 of the 83 locations sampled exceeded EPA's 400 parts per

3 See Sarah Reese, History of the USS Lead Superfund Site in E.C., NWI Times (Sept. 4, 2016),
http://www nwitimes.com/history-of-the-uss-lead-superfund-site-in-e-c/article_eb369585-9e14-5a88-98¢0-
74c0fbababea html.

Indiana State Dep't of Health & U.S. Dep't of Health & Human Servs., Agency for Toxic Substances &
Disease Registry, Div. of Health Assessment & Consultation, Exposure Investigation for U.S. Smelter Refinery
Incorporated 6 (1998), available at http://bloximages.chicago2.vip.townnews.com/nwitimes.com/content/thcms/
assets/v3/editorial/7/35/73542efa-b012-53f5-8573 a7a6071a58b2/57¢88055ae96a.pdf.
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million (ppm) "hazard" level for lead in residential areas.” (Id.) However, to the best of
Applicants' knowledge, EPA still did nothing in response to that sampling—it did not share the
data with the residents whose property was tested, it did not warn residents that their soil was
contaminated, it did not conduct any remediation of the affected properties, and it did not take
any further action against USS Lead or the other companies responsible for the contamination.
Instead, EPA waited another three years—until April, 2006—before conducting limited follow-
up sampling of 14 of the 43 affected properties. (ROD, Ex. B, at 8; HHRA, Ex. D, at 3.)

That additional sampling revealed even worse contamination: on at least 12 of the 14
tested properties, contamination levels exceeded 1,200 ppm, the regulatory removal action
level—or "emergency" level—for lead. Surface soil lead concentrations of over 1,200 ppm pose
"an imminent and substantial threat to human health.” (ROD, Ex. B, at 8.) EPA thus conducted
a "time-critical” cleanup of 13 residential properties in 2008. (HHRA, Ex. D, at 3.) However,
despite finding a number of properties that posed an imminent and substantial threat to human
health, EPA did not expand testing to gauge the full extent of the risk to the residents in the area.

After that limited clean-up, and more than two years later, in September 2008, EPA
finally evaluated the USS Lead Site under the Hazard Ranking System and referred the area to
the NPL—in total, more than 15 years after it first proposed doing so. (Id.) The results of the
evaluation confirmed that the Site surpassed the requisite hazard level for the NPL designation,

and it was thus added in April 2009. (Id.)

> The 400 ppm "hazard" standard has been derived from EPA modeling that indicates that exposure to 400

ppm lead in soil translates to 10 microliters per deciliter ("uL/dL") of lead in the blood, which was previously the
CDC "actionable" blood lead level. Note that the Center for Disease Control has modified the actionable level of
action to 5 puL/dL and EPA is currently re-evaluating the 10 puL/dL standard as well. See Dana Stalcup, Office of
Superfund Remediation & Technology Innovation (OSRTI) Lead Policy (2016), attached hereto as Exhibit E.
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Notably, the contamination likely extends beyond the boundaries of the defined Site—
there is, for example, an abandoned lead smelter located directly across the street from the north
boundary the residential Site. Further, the East Chicago Urban Enterprise Academy, a public
elementary school, sits just across the street from highly contaminated properties, but, to the best
of Applicants' knowledge, EPA has never tested that property to determine whether children are
being exposed to contaminated soil every day they go to school.

C. The Remedial Investigation and Remediation Selection Process

Once a site is added to the NPL, EPA must undertake a multistep process designed to
evaluate the contamination and develop a remediation plan that "assures protection of human
health and the environment.” 42 U.S.C. § 9621(d)(1). EPA conducts a two-part process,
including (1) a Remedial Investigation and (2) a Feasibility Study (together, the "RI/FS™). The
Remedial Investigation includes an extensive sampling program to define the nature and extent
of contamination. The Feasibility Study develops and evaluates various remediation alternatives.
EPA incorporates the results of the RI/FS into its selection and explanation of its chosen
remediation plan in the ROD. The entire remediation process is proscribed by EPA regulations
and guidance documents, including the Superfund Lead-Contaminated Residential Sites
Handbook (2003) ("Residential Lead Handbook™), attached hereto as Exhibit F.

The process must include two major health assessments: a Human Health Risk
Assessment, prepared by an EPA contractor, and a Public Health Assessment conducted by the
Agency for Toxic Substances and Disease Registry ("ATSDR"). The Human Health Risk
Assessment analyzes the "contaminants of concern” based on actual samples taken from the
residential properties, evaluates risk based on current and future uses of the site, and examines
the pathways of exposure to these contaminants, while ATSDR evaluates whether the public is

exposed to hazardous substances and whether that exposure is harmful. The soundness of the
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final remediation plan, which is supposed to protect human health, thus depend in large part on
the validity of these two health assessments. At the same time, both health assessments rely on
data provided by EPA, including sampling performed during the Remedial Investigation.

1. The ATSDR Report

ATSDR's January 27, 2011 Public Health Assessment for U.S. Smelter and Lead
Refinery, Inc. ("ATSDR Report") concluded that "[b]reathing the air, drinking tap water or
playing in soil in neighborhoods near the USS Lead Site is not expected to harm people's
health." (ATSDR Report, attached hereto as Exhibit G, at 2.) This conclusion was absolutely
wrong.® The report assumed that "nearly 100%" of children living in East Chicago had been
tested for elevated blood lead levels—Ileading ATSDR to conclude that the blood lead levels of
children in the area were declining such that "they are no longer exposed to lead from any
source.” (Id. at 2, 7, 16) State data, however, shows that the assumptions underlying ATSDR's
conclusions are false. Since 2005, the annual rate of blood lead testing among children in
East Chicago ranged from only 5% to 20%.” However, from 2005 to 2015, nearly 22 percent of
children tested in the census tract that includes the USS Lead Site showed elevated blood lead
levels.® Children living in that census tract were more than twice as likely to have elevated blood
lead levels than children living in other areas of East Chicago. Neither EPA nor ATSDR

bothered to assess the actual blood lead levels of the children living on the Superfund Site, as

6 As recently detailed by Reuters, with input from Dr. Helen Binns, a pediatrician at Lurie Children's

Hospital in Chicago and professor at Northwestern University's medical school, ATSDR based its findings on
flawed and incomplete data. See Joshua Schneyer & M.B. Pell, Special Report: Flawed CDC Report Left Indiana
Children Vulnerable to Lead Poisoning, Reuters, Sept. 28, 2016, available at http://www.reuters.com/article/us-usa-
poIIutlon report-specialreport-idUSKCN11Y1BH.

The underlying data was provided to Reuters by the Indiana Department of Health, and Reuters provided it
to Applicants. Applicants can make it available to the Court upon request.

Out of 734 children tested between 2005 and 2015, 160 children had elevated blood lead levels.
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recommended by the Residential Lead Handbook (Ex. F, at 9-10, 15-16), and instead relied
solely on the failed efforts of others when drawing their conclusions.

2. The Remedial Investigation and Human Health Risk Assessment

Here, the remediation selection process addressed only the residential area of the Site,
which it named Operable Unit 1 or "OUL." (ROD, Ex. B, at 4.) EPA indicated that it would
develop a RI/FS and ROD for the former USS Lead property, Operable Unit 2 ("OU2"), in the
future. (ld. at 4-5.) EPA concluded that it needed to test 300 to 600 properties in OU1 in order
to develop the remediation plan. (RAC Il Region 5 Statement of Work for Remedial
Investigation/Feasibility Study (RI/FS) USS Lead Superfund Site, Lake County, Indiana (2009),
attached hereto as Exhibit H, at 7.) The actual Remedial Investigation sampled only 88 unique
properties in OU1 for lead—about 7% of the 1,271 total properties—and based its risk analysis
for the entire Site on this admittedly inadequate sample. (HHRA, Ex. D, at 6; ROD, Ex. B, at 8,
12.) Based on the HHRA and Remedial Investigation, it is unclear how many of the 88
properties were tested for arsenic and, at the properties that were tested, what method was used
for that testing.

Testing revealed that 29 of the 88 properties needed "time-critical” remediation because
their soil tested above the 1,200 ppm "emergency" level for lead. In fact, some properties tested
as high as 27,100 ppm, which is more than 60 times the hazard level. (ROD, Ex. B, at 17, 36.)
From the sampling, EPA estimated that approximately 723 of the OUL properties contained
concentrations of lead and/or arsenic that posed a risk to human health. (Id. at9.) To the best of
Applicants' knowledge, EPA released the results of this testing only to some OU1 residents, and

those letters included results for lead levels—but not arsenic levels. To date, EPA has cleaned
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no more than 40 of the estimated 723 contaminated properties.”

Although EPA undertook lead testing and some arsenic testing, it analyzed only a very
limited number of samples for other contaminants, despite legal requirements that it do so. In its
Final Report, for example, EPA used flawed methodology to exclude polycyclic aromatic
hydrocarbons ("PAHSs"), an organic pollutant that presents a serious cancer risk, as a contaminant
of concern. Instead of comparing the PAH sample results to the background PAH levels of the
relevant East Chicago area, EPA instead compared the sample results to the PAH levels of the
Chicago metropolitan area. (Remedial Investigation Report Final (2012) ("RI Final™), attached
hereto as Exhibit I, at 190). Yet EPA had the site-specific information and EPA's own guidance
document recommends using site-specific information whenever possible. (EPA & Office of
Solid Waste & Emergency Response, OSWER Envtl. Justice Task Force Draft Final Report
Executive Summary (1994), attached hereto as Exhibit J, at 45.)

3. The ROD

After a public comment period, EPA published the ROD in November 2012, which relied
on the fundamentally flawed Remedial Investigation and health assessments. For example,
because EPA improperly ignored other contaminants of concern, the ROD considered
remediation of only lead and arsenic contamination. (See ROD, Ex. B, at 17.) After comparing
several remedial alternatives as required by CERCLA, EPA selected the option titled "Remedial
Alternative 4A" for the entire residential area of the USS Lead Site. That option included
excavating soil exceeding 400 ppm for lead and 26 ppm for arsenic, disposing the soil off-site,
and replacing it with clean soil. (See id. at 8, 15, 36-37, 48-49.) Under "Assessment of Site,"

the ROD stated: "The response action selected in this [ROD] is necessary to protect the public

o Because of the flawed sampling plan, this may be an underestimate of the number of contaminated

properties.
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health or welfare or the environment from actual or threatened releases of hazardous substances
into the environment." (Id. at 4.) Nothing in the ROD indicated remediation of anything less
than the entire OUL.

EPA's selected plan was not the community's first choice. During the public meetings on
the draft ROD, the Mayor of East Chicago shared with EPA that the City wanted to perform
demolition and redevelopment in the area, and accordingly wanted the more extensive cleanup as
proposed under Remedial Alternative 4B. (Transcript, EPA Public Meeting, Proposed Cleanup
Plan, US Lead and Smelter Site (July 25, 2012) (2012 Public Meeting Transcript"), attached
hereto as Exhibit K, at 32:17-35:12.) At that time, EPA explained that such demolition and
redevelopment required remediation that was not economically feasible. Thus, the prospective
demolition and redevelopment were knowingly and consciously omitted from the ROD, which
stated: "[t]he land use of the properties will remain unchanged, and the Selected Remedy will
allow for the continued residential use of impacted yards.” (ROD, Ex. B, at 49.) EPA's selection
of a less costly and less protective plan limited the City's ability to redevelop the land or to
undertake needed repairs of streets and sewers, because doing so would require this more
extensive cleanup. Now, suddenly, EPA has decided to consider the more extensive cleanup that
it previously rejected as too expensive—but only for the limited area where the Public Housing
sits. EPA has not yet sought any amendment to the ROD and has not explained why this more
extensive cleanup should not be expanded to the Site's other contaminated residential areas. By
ignoring the other residential areas, the selected remedy--even with the newly proposed
revisions—fails to protect Applicants' health, safety, and property values.

D. The Consent Decree

A CERCLA Consent Decree must implement the remediation plan selected in the ROD;

EPA may not change the plan in any significant way while negotiating the Consent Decree
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without first publishing an explanation of the differences. 40 C.F.R. § 300.435(c)(2)(i). To the
extent that the changes fundamentally alter the selected remedy with respect to scope,
performance, or cost, EPA must propose an amendment to the ROD. 40 C.F.R.
8 300.435(c)(2)(ii). As the regulations make clear: "[I]f the remedial action or enforcement
action taken, or the settlement or consent decree entered into, differs significantly from the
remedy selected in the ROD with respect to scope, performance, or cost,” the lead agency shall
either:

(i) Publish an explanation of significant differences when the

differences in the remedial or enforcement action, settlement, or

consent decree significantly change but do not fundamentally

alter the remedy selected in the ROD with respect to scope,
performance, or cost. . . . or;

(ii) Propose an amendment to the ROD if the differences in the
remedial or enforcement action, settlement, or consent decree
fundamentally alter the basic features of the selected remedy
with respect to scope, performance, or cost.

40 C.F.R. 8 300.435(c)(2) (emphasis added); see also 42 U.S.C. § 9617(b) ("Notice of the final
remedial action plan adopted shall be published and the plan shall be made available to the
public before commencement of any remedial action. Such final plan shall be accompanied by a
discussion of any significant changes (and the reasons for such changes) in the proposed plan
and a response to each of the significant comments, criticisms, and new data submitted in written
or oral presentations under subsection (a) of this section.").

However, here, the remediation plan outlined in the Consent Decree, which this Court
entered on October 28, 2014 (Dkt. No. 8), differed from the remediation plan selected by the
ROD in at least one fundamental respect: it excluded an entire residential section of the Site
from the remediation, "fundamentally alter[ing] the basic features of the elected remedy" of the

ROD "with respect to scope.” (Consent Decree, Dkt. Nos. 2-2, 2-3, apps. B, D.) Rather than
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planning for the remediation of OUL in its entirety, the Consent Decree split up OU1 into three
"zones." (1d.)!° Zone 1 includes the Public Housing, operated by the ECHA, Carrie Gosch
Elementary School, and Goodman Park. Zones 2 and 3 are residential areas. The remediation
plan in the Consent Decree included only Zones 1 and 3 and omitted Zone 2 entirely. (See id. at
12; see also id. at Ex. B at B-1.) EPA knew that there was widespread contamination throughout
Zone 2 such that leaving Zone 2 out of the remediation plan would certainly expose residents to
health risks. Of the 88 residential properties tested during the Remedial Investigation, 31 of the
properties tested were within Zone 2. Twenty-five of the properties tested in Zone 2 exceeded
400 ppm lead, which created an unacceptable risk for human health at those properties. (See RI
Final, Ex. I, at Figs. 5-1, 5-2, 5-3; id. at Ex. A.)

To the best of Applicants' knowledge, EPA never explained why it omitted Zone 2. It
simply published the proposed Consent Decree in the Federal Register, which is not even
adequate notice for entering a Consent Decree that properly implements a remediation plan
selected by a ROD. See 42 U.S.C. §9617 (publication of a final judgment has to be, at
minimum, publication in a major local newspaper). Suffice to say, most citizens do not regularly
read the Federal Register.

During the October 28, 2014 telephonic status hearing, the Court noticed that the Consent
Decree only covered Zones 1 and 3 and asked the attorney for the United States, Annette Lang,
"What's gonna happen to zone two?" (October 28, 2014 Status Hearing Transcript, Dkt. No. 12,

attached hereto as Exhibit M, at 4:2-3.) Ms. Lang responded:

10 An April 2012 document from SUITRAC, an EPA contractor, shows OU1 split up into Zones 1, 2, and 3
(SUITRAC, Residential Operational Unit 1 (OU1) — 3 Zones (2012), attached hereto as Exhibit L); however, neither
the June 2009 Remedial Investigation Statement of Work, August 2009 Remedial Investigation Work Plan, June
2012 Remedial Investigation Report Final, or November 2012 ROD mention dividing OU1 up into zones.
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Zone two is slated for remediation in the second phase of this
particular cleanup . ... as EPA often does, it is taking a phased
approach to this cleanup; so it decided to start with what we call
zone one and zone three and to commence as soon as possible on
that and then undertake further work in the development of access
of the case involving zone two.

(Id. at 4:5-12.) The Court responded, "I see. So zone two wasn't even part of the complaint in
this case, is that right?" (Id. at 4:19-20.) Ms. Lang responded, "No. No it was not, Your Honor.
That's correct.” (ld. at 4:21-22.)

Ms. Lang's misleading response to this Court misrepresented EPA's process and omitted
critical information. Ms. Lang did not explain to the Court that the remediation plan outlined in
the ROD, which EPA was obligated to implement, covered the remediation of all residents in
OU1, including Zone 2. At no point during the RI/FS and in no place in the ROD did EPA state
that remediation of the Site would be conducted in phases or that any zone of OU1 would not be
included in the Proposed Plan. Rather, the Complaint was filed concurrently with, and thus
conformed to, the Consent Decree—and EPA never explained to this Court, residents or the
public more generally that the remediation plan outlined in the Complaint fell short of the
remediation plan outlined in the ROD.

E. Remediation of the USS Lead Site

Not only did EPA select a flawed remediation plan that left out an entire residential area
of the USS Lead Site, it also failed to properly execute that selected plan. In May 2015, after the
Consent Decree was entered, EPA began testing the soil in Zone 1 in accordance with the
approved Remedial Design testing plan. However, the Remedial Design testing plan indicates a

reliance, for the majority of the properties, on X-ray Fluorescence ("XRF") testing,* which—

1 SulTRAC, Draft Quality Assurance Project Plan for U.S. Smelter and Lead Residential Area Superfund
Site OU1 Remedial Design, East Chicago, Lake County, IN, attached hereto as Exhibit N, at B-23 (2014).
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according to EPA's own documents—is not a scientifically accurate or appropriate way to test
for arsenic particularly when arsenic and lead are present together.*

Further, even after testing revealed that many of the properties were contaminated above
400 ppm, EPA did not release the results of the soil tests to residents or inform residents that
their soil contained dangerous levels of lead. Instead, with no explanation, EPA waited until
May 24, 2016 to release the data. This was 24 years after EPA first recommended the USS Lead
Site be placed on the NPL and still 7 years after it finally was placed on the list.

After receiving the Zone 1 test results, the Mayor of the City of East Chicago announced
at the end of July 2016 that Zone 1 Public Housing residents would be relocated temporarily, and
then one week later, the Mayor and the East Chicago Housing Authority announced that, because
of the high levels of lead and arsenic contamination, the Public Housing would be demolished
and residents would be provided Section 8 housing vouchers. (See Letter from Mayor Copeland
to West Calumet Housing Complex Residents (July 2016), attached hereto as Exhibit Q; East
Chicago Housing Authority Public Notice of Disposition and Demolition for Unsafe
Environmental Issues (July 27, 2016), attached hereto as Exhibit R.)

Based on Zone 1's changed use, EPA again fundamentally changed the remediation plan
for the USS Lead Site without notifying the public or amending the ROD. The Government
explained in a Status Report filed in this case on September 2, 2016:

EPA is in the process of reexamining the remedy selected for the
WCHC in the 2012 ROD and, during that reexamination, is not

proceeding with full implementation of the remedy in Zone 1.
This remedy reexamination has been prompted and may be

12 See EPA Region 4, Science and Ecosystem and Support Division, Field X-Ray Fluorescence Measurement

6 (2015), attached hereto as Exhibit O (explaining that when lead and arsenic are present in the same soil, XRF
would not be an appropriate way to test for arsenic); Dennis J. Kalnicky & Raj Singhvi, Portable XRF Analysis of
Environmental Samples, J. Hazardous Materials 83, 93-122 (2001), attached hereto as Exhibit P.
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affected by ECHA/HUD efforts to relocate WCHC residents and
potential future land use changes.

(Sept. 2, 2016 Status Report, Dkt. No. 11, attached hereto as Exhibit S, at 4.).

As news spread regarding the pending demolition of the Public Housing, the impacted
community learned—for the first time in any meaningful way—about EPA's 2014 decision to
eliminate Zone 2 from the cleanup. And only after Zone 1's extraordinarily high test results
became public, and with the spotlight on its actions, did EPA finally began testing Zone 2
properties in earnest.

EPA's plans for the current cleanup raise many other problems. EPA has consistently
minimized or ignored public health issues at the Site. As one example, despite knowing about
extremely high levels of soil contamination for years, EPA waited until late July 2016 to place
signage in Zone 1 warning residents to avoid playing in contaminated soil. EPA still has not
placed warning signs on Zone 2 or Zone 3 properties despite soil test results showing
contamination levels above both the hazardous and emergency removal thresholds.

In addition, only recently, and in response to public pressure, has EPA indicated that it
will investigate water seepage in basements in Zones 2 and 3, despite knowing since 2004 that
arsenic-contaminated groundwater from DuPont's adjacent property was flowing towards Zone 3
and is a likely the source of water in basements during flood events."® Indeed, to the best of
Applicants' knowledge, EPA has not taken action to ensure that the neighboring DuPont property

or the contaminated OU2 will not re-contaminate OU1, despite the fact that recent Indiana

B See Corporate Remediation Group, Draft Human Health Baseline Risk Assessment, DuPont East Chicago

17, 20 (2004), attached hereto as Exhibit T (discussing exposure pathway of groundwater flow to basements in what
is now deemed Zone 3). When responding to EPA comments regarding the draft Phase 1l RFI Report on the DuPont
East Chicago Facility, DuPont explained in Comment 2, "DuPont will revise Figure 5 to reflect off-site resident
groundwater direct contact as a potentially complete exposure pathway. However, since Riley Park residential
exposures would be limited to infrequent physical contact with basement sump water, further quantitative evaluation
of this pathway is not necessary." Letter from Hugh J. Campbell, Jr. DuPont Corporate Remediation Group,
Business Team Leader to Brian P. Freeman, U.S. EPA, Region V (Sept. 2, 2004), attached hereto as Exhibit U,
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Department of Environmental Management records indicate that the USS Lead facility has
exceeded limits for arsenic, fluoride, and cadmium, ** which may ultimately mean that
contamination of the neighboring OU1 is ongoing.

F. Intervenors

Sara Jimenez, Mauro Jimenez, Carmen Garza, Gabriela Garza, Andrea Jurado, and
Ron Adams are residents who own property or have an interest in property in Zones 2 and 3.
Calumet Lives Matter and We the People of East Chicago are community groups that represent
the interests of residents in Zones 1, 2, and 3.

1. Sara and Mauro Jimenez

In 2000, Sara and Mauro Jimenez bought and moved into their Zone 3 home at
4917 Euclid Avenue, East Chicago, Indiana 46312. Mauro is retired, and Sara runs a
commercial janitorial cleaning company, SLP Commercial & Janitorial Services.

When they bought their home from Mr. William Turner, the Jimenezes received no
disclosure of environmental contamination—indeed, there was no reason for Mr. Turner to have
known that the property was contaminated, and the area had not yet been declared a Superfund
Site. In or around 2011, a representative from EPA knocked on the Jimenezes' door
unannounced and asked for permission to test the soil around their home. EPA did not explain
the nature of the testing. EPA promised to send the results of the tests to the Jimenezes, but no
results were sent at that time. The Jimenezes assumed everything was fine.

Five years later, in August 2016, the news of the contamination at the USS Lead Site

broke, and the Jimenezes realized for the first time why the EPA had tested their property.

" See USS Lead Refinery, Inc., First Biannual 2015 Post Closure Monitoring Report, Section 4.0 (Sept. 20,
2015), available at https://ecm.idem.in.gov/cs/idcplg?ldcService=GET_FILE&dID=80138428&dDocName=8013
8528&mRendition=web&allowInterrupt=1&noSaveAs=1&fileName=80138528.pdf.
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Mauro contacted EPA that month and told them that he never received the test results. At that
time, EPA refused to provide Mauro with any additional information. The Jimenezes received a
letter dated September 14, 2016 from EPA stating, "As you may recall, soil from your property
was tested recently for lead and arsenic”. (Letter from Timothy Drexler, EPA Remedial Project
Manager, to Mauro Jimenez (Sept. 14, 2015), attached here to as Exhibit V) (emphasis added).
That statement was false; their property had not been recently tested. Rather, the letter finally
disclosed the results of the soil testing that had been performed five years earlier, and which

revealed that the Jimenezes' soil was contaminated:

Deoth Front Yard — Front Yard — Back Yard - Lead Back Yard -
P Lead (mg/kg) Arsenic (mg/kg) (mg/kg) Arsenic (mg/kg)
0-6 inches 286 18 438 34
6-12 inches 1673 112 1544 139
12-18 inches 929 46 1597 56
18-24 inches 1504 83 873 39
24-30 inches Native Sand (NS) Native Sand (NS) Native Sand (NS) Native Sand (NS)

Before they found out about the contamination, the Jimenezes were planning on selling
their home. They had secured a buyer through a family contact and agreed on a price between
$80,000 and $85,000 and were finalizing the details. The prospective purchasers had small
children and the contamination issues have put the sale on hold.

Further, Sara has a genetic kidney disease and needs a kidney transplant. She is now
concerned that lead and arsenic exposure will complicate her kidney transplant. After discussing

the contamination with one of her physicians, the physician told her that she needed to move out

of her home immediately.
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2. Carmen Garza, Gabriela Garza, and Andrea Jurado

Carmen Garza and her husband Rafael, deceased, bought her Zone 3 home at 4927 Euclid
Avenue, East Chicago, Indiana 46312 in 1975. Carmen came to the United States in 1968, and
she lived in the Harbor neighborhood of East Chicago before moving to her current home.
Carmen has two daughters, Gabriela Garza and Andrea Jurado, who grew up in the home and
who have an interest in the property in the event of Carmen's death. Carmen's granddaughter,
Abigail Jurado, also lived in the home until she was 6 months old.

In or around 2010, a representative from EPA knocked on the Garzas' door unannounced
and asked for permission to test the soil around their home. EPA told Carmen that they were
testing for contamination, but it did not specify from where the contamination came or for what
kind of contamination it was testing. EPA never sent Carmen the results from that testing.
Carmen received a letter from EPA dated September 14, 2016 stating, "As you may recall, soil
from your property was tested recently for lead and arsenic.” That statement was false; their
property had not been recently tested. Rather, the letter finally disclosed the results of the soil
testing that had been performed six years earlier, and which revealed that Carmen's soil was

contaminated:

Depth Front Yard — Front Yard - Back Yard - Back Yard -
P Lead (mg/kg) Arsenic (mg/kg) Lead (mg/kg) Arsenic (mg/kg)
0-6 inches 360 19 946 126
6-12 inches 240 15 2588 167
12-18 inches 107 17 1600 152
18-24 inches 314 23 1032 96
24-30 inches Native Sand (NS) | Native Sand (NS) | Native Sand (NS) | Native Sand (NS)
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On or around October 12, 2016, an EPA representative came to Carmen's home and told
Carmen that her home would be remediated the week of October 24, 2016. Carmen signed a
consent form for EPA to conduct the remediation at that time. During that week, an EPA
surveyor came by the house, and when Carmen asked him when the remediation would start, he
told her that EPA was behind schedule due to rain, and he could not give her a specific date
when her remediation would be completed. EPA has not given Carmen updated information
about remediation. Carmen, Gabriela, and Andrea are concerned that, given the current

remediation plan, Carmen's home will not be safe to live in even after it is remediated.

3. Ron Adams

Ron Adams owns two properties in Zone 2, one at 4735 McCook Avenue, East Chicago,
Indiana 46312 ("4635 McCook™), and one at 5019 Alexander Ave, East Chicago, Indiana, 46312
("5019 Alexander™). Ron's property at 5019 Alexander was tested on or around August, 2016.
On or around September 12, 2016, an EPA representative called Ron and told him that his
property was contaminated and that EPA would follow up with him. Ron received a letter from

EPA dated September 14, 2016 detailing the extent of the contamination:

Depth Front Yard — Front Yard — Back Yard - Lead Back Yard -
P Lead (mg/kg) Arsenic (mg/kQg) (ma/kg) Arsenic (mg/kg)
0-6 inches 612 23.8 981 111
6-12 inches 377 17.6 489 74.8
12-18 inches Native Sand (NS) | Native Sand (NS) | Native Sand (NS) | Native Sand (NS)
18-24 inches Native Sand (NS) | Native Sand (NS) | Native Sand (NS) | Native Sand (NS)
24-30 inches Native Sand (NS) | Native Sand (NS) | Native Sand (NS) | Native Sand (NS)

After receiving this letter, Ron called EPA to question it about how it was going to

address the contamination on his property, but he was unable to reach anyone and has yet to
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receive a response. Ron plans to sell the 5019 Alexander property and worries that he will be
unable to do so due to the contamination.

Ron's property at 4735 McCook was tested on or around September 2016. Ron has not
yet received any information regarding the results of that testing. When he asked the EPA at a
community meeting about the results, he was told that it would take 6 to 8 weeks to receive the
results.

4. We the People for East Chicago

We the People For East Chicago (WTPFEC) is a community organization whose
members are property owners and other residents and concerned citizens of East Chicago.
WTPFEC is a non-profit corporation. People most affected by a problem are in the best position
to help determine the solution. It is towards this goal that WTPFEC is working for the citizens
of East Chicago to educate, to help them become aware of the various needs for environmental
and social justice, and to assist them in their fight to succeed in making the necessary changes in
their community to improve the overall quality of life. This includes assisting them in making a
wider audience aware of the needs for change and to require those accountable to make the
necessary changes. WTPFEC members primarily live in Zones 2 and3. WTPFEC has
undertaken extensive canvassing of all three zones to ensure that their neighbors learn about the
contamination, the health risks associated with the contamination, EPA meetings, and
Community Advisory Group meetings.

5. Calumet Lives Matter

Calumet Lives Matter also seeks to intervene on behalf of itself and its members.
Calumet Lives Matter is a community organization comprised of residents of OULl. Calumet
Lives Matter was formed by residents, including residents of the West Calumet Housing

Complex, of the Calumet neighborhood in East Chicago, Indiana and their allies. The purpose of
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Calumet Lives Matter is to bring residents in OU1 together and connect them to the educational,
social, economic and legal resources needed to address and defend their rights as they navigate
tremendous disruptions and harm to their lives due to living in the contaminated Superfund Site.
Calumet Lives Matter has organized around issues of housing, health, education, resident case
management, economic and environmental risks. Calumet Lives Matter has committed
resources and hundreds of hours of time to addressing the needs of residents and to sharing
information about public meetings, blood testing, and other updates.

ARGUMENT

In investigating, selecting, and executing the remediation plan at issue in this case, the
Government has violated its statutory duties and simply ignored Applicants' interests. First, the
selected remediation plan was based on health assessments that relied on fundamentally flawed
data and never analyzed serious contaminants of concern. Then, not only did EPA entirely alter
the scope of the remediation plan—twice—outside of its statutory obligations, but also the
remediation plan outlined in the Consent Decree and the EPA's ad hoc response to the City of
East Chicago's demolition announcement each undermine key assumptions made in the
Remedial Investigation. Under 40 C.F.R. 8 300.435(c)(2), these fundamental changes require
EPA to amend the ROD.

Applicants are thus entitled to intervene as a matter of right under both CERCLA,
42 U.S.C. § 9613(i), and Rule 24(a)(2) in order to compel EPA to fulfill its obligations under
CERCLA and other applicable laws and regulations. In the alternative, Applicants request that

this Court grant them permissive intervention under Rule 24(b)(1).
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l. APPLICANTS ARE ENTITLED TO INTERVENE AS A MATTER OF RIGHT
Applicants have significant health and property interests that are currently threatened by

this litigation, and the existing parties are not adequately representing these interests. Applicants
therefore are entitled to intervene as a matter of right. CERCLA explicitly provides:

[A]ny person may intervene as a matter of right when such person

claims an interest relating to the subject of the action and is so

situated that the disposition of the action may, as a practical matter,

impair or impede the person's ability to protect that interest, unless

the President or the State shows that the person's interest is
adequately represented by existing parties.

42 U.S.C. §9613(i). Under Rule 24(a)(2), anyone who files a timely application:
shall be permitted to intervene in an action: ... when the applicant
claims an interest relating to the property or transaction which is
the subject of the action and the applicant is so situated that the
disposition of the action may as a practical matter impair or

impede the applicant's ability to protect that interest, unless the
applicant's interest is adequately represented by existing parties.

An applicant may thus intervene as a matter of right under either § 113(i) or Rule 24(a)(2)
where: (1) the application is timely; (2) the applicant has an “interest” in the property or
transaction that is the subject of the action; (3) disposition of the action may impede or impair
the applicant's ability to protect that interest; and (4) no existing party adequately represents the
applicant's interest. Int'l Paper Co. v. City of Tomah, No. 00-C-539-C, 2000 WL 34230089,
at *2 (W.D. Wis. Nov. 30, 2000) (citing Sec. Ins. Co. of Hartford v. Schipporeit, 69 F.3d 1377,
1380 (7th Cir.1995)).

Notably, under 8 113(i), the Government—not Applicants—bears the burden of showing
that the intervening applicants' interests are adequately represented by the existing parties. See
United States v. Aerojet Gen. Corp., 606 F.3d 1142, 1149 (9th Cir. 2010); United States v. Union
Elec. Co., 64 F.3d 1152, 1157 (8th Cir. 1995) ("[CERCLA] places the burden on the President or

the State to show that the potential intervenor's interest is adequately represented by existing
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parties."). In general, Courts interpret intervention requirements broadly in favor of intervention.
Miami Tribe of Okla. v. Walden, 206 F.R.D. 238, 241 (S.D. Ill. 2001) ("Courts should construe
Rule 24(a)(2) liberally and should resolve doubts in favor of allowing intervention."); see also
Aerojet, 606 F.3d at 1148 ("In determining whether intervention is appropriate, courts are guided
primarily by practical and equitable considerations, and the requirements for intervention are
broadly interpreted in favor of intervention.").

Here, Applicants clearly meet the four factors for intervention. First, they have
significant and legally recognized interests in their property and health. Second, those interests
are threatened by both the flawed ROD, and the fundamental, yet procedurally improper,
changes that EPA made to that plan both in the Consent Decree and as announced in the
September 2, 2016 Status Report. These changes required EPA to amend the ROD and follow
the notice and comment procedures mandated by CERCLA, which it simply failed to do. Third,
neither the Government nor Defendants are adequately representing Applicants' interests in this
litigation. Finally, Applicants timely filed this Motion to Intervene after they learned of the
threat to their interests.

A Applicants Have Significant and Protectable Interests in Their Property and
Health

In order to intervene in an action, an applicant's interest in the action must be a "direct,
significant legally protectable one.” Uesugi Farms, Inc. v. Michael J. Navilio & Son, Inc.,
No. 15-CV-1724, 2015 WL 3962007, at *2 (N.D. Ill. June 25, 2015). Intervention in an action
"requires only that the interest be 'related to' the property or transaction at issue”. Michigan v.
U.S. Army Corps of Eng'rs, No. 10-CV-4457, 2010 WL 3324698, at *3 (N.D. Ill. Aug. 20, 2010).
Applicants here have significant, legally protected health and property interests related to the

remediation of the Site.
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Whether and how remediation of the Site is carried out directly affects Applicants' health
interests. Regarding the addition of §113(i), the House Judiciary Committee report made clear
that "a direct public health interest" in a CERCLA action is an interest that supports intervention:

Finally, the Committee amendment adds a new subsection 113Ji]
to CERCLA to provide that any person may intervene as a matter
of right when that person claims a direct public health or
environmental interest in the subject of a judicial action allowed

under this section, and when the disposition of the action may
impair or impede the person's ability to protect that interest.

United States v. Alcan Aluminum, Inc., 25 F.3d 1174, 1180 n.8 (3d Cir. 1994) (citing H.R. Rep.
No. 253, 99th Cong., 1st Sess., pt. 3, at 24 (1985), reprinted in 1986 U.S.C.C.A.N. at 2835,
3047). In similar contexts, courts have allowed an applicant to intervene where the applicant's
interest was based on protecting public health and safety. See Michigan, 2010 WL 3324698, at
*4, *7. If the USS Lead Site is not properly remediated, Applicants face continued exposure to
lead, arsenic, PAHs, and other contaminants, all of which can cause severe health effects.
Further, it is well-established that owners of property subject to remediation under
CERCLA have an interest in the remediation action. See City of Emeryville v. Robinson,
621 F.3d 1251, 1260 (9th Cir. 2010) (affirming district court's ruling that local property owners
could intervene in action to enforce CERCLA consent decree because at least one "faced the loss
of substantial value of his property"); City of Bangor v. Citizens Commc'ns Co. ("Bangor 1),
Civ. No. 02-183-B-S, 2007 WL 1557426, at *3 (D. Maine, May 25, 2007), aff'd on other
grounds, City of Bangor v. Citizens Commc'ns Co. ("Bangor I1"), 532 F.3d 70 (1st Cir. 2008)
(where a state owned the property subject to CERCLA remediation, “there is no dispute that the
State has an interest in the property that is the subject of the action" as required by
Section 113(i)); cf. Mille Lacs Band of Chippewa Indians v. Minnesota, 989 F.2d 994, 997-98,

1001-02 (8th Cir. 1993) (concluding that landowners "easily" satisfied the intervention as of
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right requirements because the litigation affected a Native American tribe's right to hunt, fish,
and gather on the proposed intervenors' land and the outcome of the case also affected their
property values). The Seventh Circuit has made clear that a property interest more than satisfies
the interest requirement to intervene as a matter of right. See Michigan, 2010 WL 3324698, at
*3 (citing Reich v. ABC/York Estes Corp., 64 F.3d 316, 322 (7th Cir. 1995); United States v. City
of Chicago, 870 F.2d 1256, 1260 (7th Cir.1989)) ("The Seventh Circuit has defined 'interest' as
something more than a mere ‘betting’ interest, but less than an actual property right.").
Moreover, the courts have made clear that potentially responsible parties who were not originally
part of a CERCLA case may intervene in the case to protect their own liability. See Aerojet, 606
F.3d at 1142; United States v. Albert Inv. Co., Inc., 585 F.3d 1386 (10th Cir. 2009); United States
v. Union Elec. Co., 64 F.3d 1152 (8th Cir. 1995). If courts allow responsible parties to intervene,
then it surely must permit intervention of the very people whom CERCLA remediation is
designed to protect. Indeed, people who are liable under CERCLA cannot possibly have greater
intervention rights than the people whom CERCLA is supposed to protect.

B. Applicants’ Ability to Protect Their Interests Has Been Impaired by This
Action and Will Be Further Impeded if They Are Unable to Intervene

"[A] party has a sufficient interest for intervention purposes if it will suffer a practical
impairment of its interests as a result of the pending litigation." City of Emeryville, 621 F.3d at
1259. The Consent Decree that the Parties have implemented in this case has clearly impaired
Applicants' health and property interests and threatens to do further damage.

1. Applicants' health interests are threatened by this action

The selection and implementation of the remediation plan for the Site—and the changes
that EPA made to the remediation plan between issuing the ROD and entering the Consent

Decree—directly impact the public health and safety of Applicants and other residents living on

-28-
FOIA EPA-R5-2022-005742



contaminated soil. The EPA explicitly stated that "[t]he response action selected in this [ROD],"
which covered all of OUl—Zones 1, 2, and 3—"is necessary to protect the public health or
welfare or the environment from actual or threatened releases of hazardous substances into the
environment." (ROD, Ex. B, at 4.) However, EPA then left Zone 2 entirely out of the response
action and has barely begun to remediate Zone 3. Applicants live on properties that tested at
hazard and emergency levels for lead and arsenic five years ago. Even a single exposure to lead
can raise blood lead levels dangerously. Therefore, every day that their properties are not
remediated is a day that they are exposed to significant health risks.

Further, while the Consent Decree calls for full remediation of Zone 3, the remediation
plan nevertheless relies on the seriously flawed Remedial Investigation. The Remedial
Investigation, undermined by unsound health assessments, not only set insufficient cleanup
levels for arsenic and lead, but also failed to assess lead paint issues, indoor dust, or drinking
water. EPA also failed to use a proper sampling process for the soil testing and to assess actual
blood lead levels of the subject residents. All of these failures contradict the guidance in EPA's
own Residential Lead Handbook. EPA also based remediation only on the risks posed by lead
and arsenic, foreclosing remediation for other dangerous contaminants present at the USS Lead
Site like PAHS.

The Consent Decree calls for abating arsenic levels down to 26 ppm, but that is an
insufficient level given the substantial cumulative impacts faced by this community and is higher
than what EPA has required at other sites in the region. At the Matthiessen & Hegeler Superfund
site in Illinois, for example, EPA determined that 18 ppm is the proper level of arsenic
abatement. (See EPA, Proposed Plan Public Meeting for the Matthiessen and Hegeler Zinc

Company Superfund Site (2015), attached hereto as Exhibit W, at 40.) It is not fair, reasonable,
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or adequate for EPA to expose these occupants to higher levels of arsenic then it has deemed safe
in other locations. Indeed, under the current plan in East Chicago, homes that test under 26 ppm
for arsenic and 400 ppm for lead will never be remediated, even if they test at arsenic levels
considered dangerous at other Superfund sites. Similarly, residents whose properties do not
surpass the hazard level for arsenic and lead may still surpass the hazard level for other
contaminants of concern and never be remediated because EPA eliminated all other
contaminants of concern without explanation or justification. Therefore, based on the current
remediation plan, any resident whose property is not targeted for remediation still faces possible
exposure to hazardous substances.

The health risks posed by the remediation plan outlined in the Consent Decree have now
been compounded by the September 2, 2016 Status Report announcing the delay of remediation
of Zone 1. The indefinite delay in remediation of this site increases the potential of further
contamination to neighboring Zones 2 and 3, because rain or wind events could move the lead-
contaminated soil between Zones. Furthermore, the Consent Decree was based on the
assumption that Zone 1 would continue as residential property. If Zone 1's use is changed to, for
example, industrial use, then the risks associated with living in Zone 2 and 3 could rise—because
higher levels of contamination would be left in the ground than would have been the case under
the existing plan—thereby requiring even further remedial action on Zone 2 and 3. See 42
U.S.C. §9621(d)(1) ("Remedial actions selected under this section . . . shall attain a degree of
cleanup of hazardous substances, pollutants, and contaminants released ... which assures
protection of human health and the environment.”) Applicants' health and safety interests are

directly related to, and threatened by, the changes to the remediation plan.
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2. Applicants’ existing property interests are threatened by this action

Environmental contamination undoubtedly affects property values negatively, which
impairs property owners' interests. See City of Emeryville, 621 F.3d at 1259-60; cf. Mille Lacs
Band of Chippewa Indians, 989 F.2d at 997. Indiana Code § 32-21-5-2 requires sellers of
residential property in Indiana to complete "Seller's Residential Real Estate Sales Disclosure,”
and specially disclose any hazardous contamination on the property. Here, the Consent Decree's
exclusion of Zone 2 from the remediation plan affects all property owners in Zone 2. Until they
are remediated, Zone 2 properties are essentially worthless. Sara and Mauro Jimenez, for
example, are currently unable to sell their home in Zone 3 because EPA has not yet begun to
remediate their property. If and when EPA does remediate their property, the current
remediation plan covers remediation only of arsenic and lead; Applicants, like all other residents
whose properties are being remediated, have no guarantee that their land will actually be free
from other contaminants.

C. Applicants’ Interests Are Not Adequately Represented By The Existing
Parties

Under CERCLA 8§ 113(i), the Government bears the burden of showing that Applicants'
interests are adequately represented by the existing Parties. Here, after years of delay in the face
of known contamination, EPA failed to represent Applicants' interests throughout the remedy
selection process. First, EPA selected a remedy based on flawed data that is simply not
protective of Applicants' health or property interests. Then, EPA fundamentally changed the
remediation plan twice without engaging the community throughout the process or providing the
community adequate notice. Finally, EPA has also ignored environmental justice considerations,

failing to apply best practices that it has implemented at other Superfund sites and failing to

-31-
FOIA EPA-R5-2022-005742



evaluate the existing and likely future disproportionate burden placed on the impacted
community—all in violation of its own policies and guidance.

1. EPA did not represent Applicants’ interests during the remedy
selection process

EPA's missteps at every step of the remediation selection process clearly show that EPA
has not been representing Applicants' interests. Separate and apart from the fact that EPA
delayed adding the USS Lead Site to the NPL in the first place, EPA utterly failed to develop a
remediation plan that "assures protection of human health and the environment.” 42 U.S.C. §
9621(d)(1); see also 40 C.F.R. § 300.430(a)(2)(i), (e)(9)(iii)(B). At the public hearing for the
proposed cleanup plan, EPA explained that the remediation plan had to meet these threshold
requirements. (Transcript of July 25, 2012 Public Meeting at 23.) Nevertheless, during the
remedial investigation, EPA failed to conduct adequately the appropriate site-specific
investigation—including evaluating a sufficient number of properties, assessing blood lead
levels, drinking water, testing interior lead dust or testing for lead-based paint—and the HHRA
relied on that flawed and incomplete data. EPA also employed faulty methodology to eliminate
serious contaminants as contaminants of concern. The ATSDR Report also came to a false
conclusion about the health risks at the Site. The remedy EPA selected in the ROD was a result
of this series of missteps and does not ensure protection of health and the environment. Time and
time again, EPA's actions have demonstrated that EPA has not represented Applicants' interests.

2. EPA has failed to provide statutorily-required notice and comment
regarding the changes

The Consent Decree and September 2, 2016 Status Report further impair Applicants'
interests because EPA did not afford the community proper notice or ability to comment on the
remediation plan offered in either of those documents. The first of EPA's significant failures

occurred during the 30-day notice for the Consent Decree when EPA did not provide a public
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hearing or issue any fact sheets. Under 40 C.F.R. § 300.435(c)(2)(i), if the Consent Decree or
remedial action differs significantly from the adopted Record of Decision (ROD), EPA is
required to publish an explanation of the significant difference between the ROD and remedial
actions. Here, EPA eliminated an entire zone from the remedial plan without notifying or
explaining its decision to the public. EPA's conclusion that the elimination of Zone 2 from its
cleanup plan is not a significant change requiring public comment is in opposition with EPA's
own Superfund guidance documents. EPA's guidance documents identify significant changes as
modifications that have "a significant effect on the scope” of a remedy, including changes that
substantially alter the "physical area of response, remediation goals, or type and volume of waste
to be addressed.” (EPA, A Guide to Preparing Superfund Proposed Plans, Records of Decisions,
and Other Remedy Selection Decision Documents (1999), attached hereto as Exhibit X, at 7-1.)

EPA failed to meet its notice obligations yet again when it filed the September 2, 2016
Status Report with no attempt at public notice. If the differences in remedial action
"fundamentally alter the basic features of the selected remedy with respect to scope,
performance, or cost," EPA is required to propose an amendment to the original ROD. 40 C.F.R.
§ 300.435(c)(2)(ii) (emphasis added). The indefinite delay of the remediation of Zone 1 is a
fundamental alteration to the Consent Decree. The area represented roughly a third of the OU-1
portion of the Site, and almost half of the total area to be remediated.

3. Environmental  justice considerations render the parties’
representation of Applicants inadequate

EPA's failures regarding environmental justice considerations further underscore how
EPA has not represented Applicants' interests. Beginning in 1994, when President Clinton

issued Executive Order 12898, federal agencies have been obligated to make environmental
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justice a part of their mission.”> EPA defines environmental justice as the “fair treatment and
meaningful involvement of all people regardless of race, color, national origin, or income with
respect to the development, implementation, and enforcement of environmental laws,
regulations, and policies."*® According to EPA, fair treatment means "no group of people should
bear a disproportionate share of the negative environmental consequences resulting from
industrial, governmental and commercial operations or policies."*’

Environmental justice issues are particularly important in the context of Superfund sites,
which disproportionally impact low-income communities of color.’* EPA has recognized the
need to consider environmental justice issues in the Superfund context, conducting
environmental justice analyses of the remedial alternatives at other Superfund sites. For
example, in analyzing the Lower Duwamish Waterway Superfund Site near Seattle, Washington,
EPA "synthesize[d] evidence of and information on the background of the affected community,
environmental and health burdens in the community in comparison to . . . provide a summary of
known or identified environmental justice concerns".’* EPA also relied on the community's
health concerns to recommend adjustments for each possible remedy to minimize the
disproportionate burden on the environmental justice community.

Here, EPA had an obligation at the USS Lead Site to evaluate the unique vulnerability of

the residents living in OUL: "When making decisions about a cleanup and planning its

> Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, Exec.
Order No. 12898, 59 F.R. 7629 (Feb. 16, 1994). Each agency, including EPA, developed implementing policy and
guidance. DOJ also issued guidance re enforcement in environmental justice cases.

'8 Environmental Justice, EPA, https://www.epa.gov/environmentaljustice.

7 Learn about Environmental Justice, EPA, https://www.epa.gov/environmentaljustice/learn-aboutenvironmental-
justice (last updated Mar. 29, 2016).

18 See United States Commission on Civil Rights, Environmental Justice: Examining the Environmental Protection
Agency's Compliance and Enforcement of Title VI and Executive Order 12,898 at 14 (2016).

YEPA, Environmental Justice Analysis for the Lower Duwamish Waterway Superfund Cleanup, Draft 4 (2013),
available at https://www3.epa.gov/region10/pdf/sites/ldw/pp/ej_analysis_ldw_feb_2013.pdf.
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community involvement initiative for a community, EPA must take environmental justice issues
into account."®® Yet, EPA's health analyses and remedy selection for the Site ignore the fact that
residents in OU1 have higher than typical exposure to lead, arsenic, and other contaminants due
to cumulative exposures from being part of an environmental justice community. EPA's
Residential Lead Handbook, under which EPA is managing the Site cleanup (see RI Final, Ex. I,
at 2), expressly recognizes the need to understand cumulative lead exposure and directs EPA to
test interior dust for lead (including from interior lead paint), test for exterior lead-based paint of
homes, and test drinking water to understand exposure from lead pipes. (Residential Lead
Handbook, Ex. F, at 25.) But in preparation of the HHRA and Remedial Investigation, EPA
disregarded the Residential Lead Handbook when it did not test interior dust or look for exterior
lead-based paint, and it deliberately declined to assess blood lead levels or drinking water.

EPA's Site Remedial Project Manager at the time, Michael Berkoff, explained that he did
not need to evaluate blood lead levels, because he was guided by the 400 ppm lead cleanup
standard laid out in the Residential Lead Handbook. (Letter from Michael Berkoff to Amy
Legare, Nat'l Remedy Review Bd., Admin. Record for U.S. Smelter and Lead Refinery, Inc.,
Admin. Rec. Doc ID 424339 (June 25, 2012) ("Berkoff Letter"), attached hereto as Exhibit Y.)
He later told the public that EPA did not undertake health studies because it did not need to wait
for actual harm to act to clean up the site (2012 Public Meeting Transcript, Ex. K, at 36);
however, EPA did not move forward quickly or alert residents of the need to get tested and seek
medical care. EPA's remedial project manager's statements are outrageous in at least two ways:
(1) EPA should have been encouraging testing of residents so that they could pursue appropriate

medical care if their lead exposure had led to elevated blood lead levels or they exhibited

2 EPA, USS Lead Community Involvement Plan 4-2 (2011), attached hereto as Exhibit Z.
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symptoms associated with their arsenic exposure, and (2) the Site-specific blood lead level
testing could have informed the health risk analysis and called for a tailored site-specific
standard that differed from the generic 400 ppm standard. EPA also failed to do site-specific
drinking water testing, instead relying on East Chicago's Water Department's annual testing of 30
homes in accordance with EPA's Lead and Copper Rule. (See Berkoff Letter, Ex. Y.) Itis highly
likely that most, if not all, of the 30 homes tested were not on this Superfund Site; therefore,
relying on the results of those 30 tests as an indication of the exposure to lead through drinking
water on the Site is meaningless. Again, if residents received drinking water test results that
indicated lead exposure, they could have acted to protect their health.

In addition to the disregard for the Residential Lead Handbook's testing guidelines, EPA
failed to consider how residents live within the community. In several instances, tightknit
families—qgrandparents, families and children—have separate homes across the zones in OU1,
and residents, especially young children, are being exposed at all of these homes throughout their
daily lives. Children play in yards, parks, and the playground at school. Friends also travel
between properties regularly. As discussed above, lead exposure is cumulative, though a single,
significant exposure to lead and arsenic can detrimentally impact on a person's long-term health.
The delayed cleanup in any of the zones will lead to continued and harmful exposure to these
families. These are the exact types of issues that should have factored into the underlying risk
assessments that formed the basis for EPA's selected remedy.

EPA has recognized expressly that increased citizen involvement in the Superfund
process is one way to improve outcomes in environmental justice communities because it
provides greater opportunity for EPA to understand the community's needs and enables residents

to have a voice in the process. The creation of a Community Advisory Group role at Superfund
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sites—an official body designed to serve as a conduit for information between the community
and EPA—can promote environmental justice.?* At the USS Lead Site, EPA specifically
acknowledged the need for community engagement in the Community Involvement Plan.?* Yet,
EPA neither actively facilitated the formation of a Community Advisory Group early in the
process, nor provided adequate opportunity for residents to learn about and comment on the
Consent Decree's elimination of Zone 2 from the remedial plan. Allowing intervention here
gives residents the opportunity they deserve to ensure that their homes and health are protected.

D. Applicants’ Motion for Intervention is Timely

There is no bright-line rule to determine whether a motion to intervene is timely; rather,
timeliness is determined by the totality of the circumstances. NAACP v. New York, 413 U.S.
345, 366 (1973); Heartwood, Inc. v. U.S. Forest Serv., Inc., 316 F.3d 694, 701 (7th Cir. 2003).
The Seventh Circuit considers four factors relevant to timeliness: (1) the length of time the
intervenor knew or should have known of his or her interest in the case; (2) the prejudice caused
to the original parties by the delay; (3) the prejudice to the intervenor if the motion is denied; and
(4) any other unusual circumstances. Heartwood, 316 F.3d at 701. Courts "do not necessarily
put potential intervenors on the clock at the moment the suit is filed or even at the time they learn
of its existence. Rather, [courts] determine timeliness from the time the potential intervenors
learn that their interest might be impaired.” Reich 64 F.3d at 321 (citing City of Chicago, 870

F.2d at 1263; South v. Rowe, 759 F.2d 610, 612 (7th Cir. 1985))."

2 The Office of Solid Waste and Emergency Response recommended the creation of Community Advisory

Groups to enhance public involvement in the Superfund cleanup process. (OSWER Environmental Justice Task
Force Draft Final Report (EPA 540-R-94-004) (1994); see also Environmental Justice Interagency Working Group,
Memorandum of Understanding 3 (2011), available at https://www.epa.gov/sites/production/files/2015-
02/documents/ej-mou-2011-08.pdf.)

2 See supra n.20 and accompanying text.
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Here, Applicants' motion to intervene is timely because it has been filed shortly after
Applicants discovered the threat to their interests. Despite making fundamental changes to the
scope of the remediation plan between publishing the ROD and publishing the Consent Decree,
omitting an entire residential area from the remediation plan, EPA never held a public meeting
regarding the final remediation plan as required by statute. Further, Applicants were only
recently informed by EPA of the high levels of contamination on their properties—in some
cases, five years after their properties were first tested. Indeed, EPA only released their testing
results after it was revealed that contamination at the Public Housing adjacent to their properties
required immediate evacuation and demolition. Denial of Applicants' Motion would severely
prejudice Applicants, which outweighs any prejudice to the current Parties posed by intervention.
Finally, the environmental justice concern implicated here, which has not been adequately
addressed by EPA, constitutes an unusual circumstance that justifies intervention in this action.

1. IN THE ALTERNATIVE, THIS COURT SHOULD ALLOW PERMISSIVE
INTERVENTION

While Applicants have demonstrated their right to intervene in this action, the
circumstances also warrant permissive intervention. Under Federal Rule of Civil Procedure 24(b)
("Rule 24(b)™), permissive intervention is allowed "upon timely applicantion when an applicant's
claim or defense and the main action have a question of law or fact in common." Fed. R. Civ. P.
24(b)(2).

In United States v. Metro. Water Reclamation Dist. of Greater Chi., No. 11 C 8859, 2012
WL 3260427, at *5 (N.D. Ill. Aug. 7, 2012), the Court found that a citizen's group could
intervene as a matter of right in a case brought under the Clean Water Act. The court further
stated that it would have allowed permissive intervention under Rule 24(b) even if had not found

a right to intervention, explaining, "It is clear that the two proposed complaints in intervention
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share common issues of law and fact with the plaintiffs' claims against defendant.” Id.
Similarly, in In re Acushnet River & New Bedford Harbor Proceedings re Alleged PCB
Pollution, 712 F. Supp. 1019 (D. Mass. 1989), the court allowed permissive intervention,
explaining that allowing a citizen group to permissively intervene adds the benefit of "another
voice and set of concerns to participate in the resolution of an extremely complex matter, both
factually and legally”. Id. at 1025.

As the facts in this case have already established, Applicants clearly share in the common
issues over the adequacy of the Consent Decree. Moreover, the citizen groups should be allowed
intervention to ensure the local community, which is the party most affected by the Consent
Decree, is finally given a proper voice.

CONCLUSION

Applicants' significant and legally recognized interests in their property and health are
threatened by the fundamental changes that EPA has made to the USS Lead Site remediation
plan without the required community input—both when EPA omitted Zone 2 from remediation
in the Consent Decree and when EPA announced in the September 2, 2016 Status Report that it
was putting remediation on hold—as well as the missteps EPA has made throughout the
remediation selection process. Applicants thus move to intervene in this action in order to
compel EPA to perform its obligations under CERCLA, including:

1) Ensuring that the remediation plan adequately protects human health and the
environment and complies with all applicable federal and state laws,
including:

e Gaining a full understanding of lead exposures like basement water
seepage, interior/exterior lead-based paint, indoor dust, possible

drinking water contamination, and actual blood lead levels, and
addressing as many of these exposures as possible;
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e Conducting accurate soil contamination assessments based on current
and appropriate sampling and analysis (e.g., laboratory testing instead
of XRF testing);

e Utilizing the appropriately protective standards for contamination for
an environmental justice community; and

e |dentifying and remediating properties that meet the thresholds for
other contaminants of concern that were inappropriately eliminated
from consideration.

2) Ensuring that the remediation plan covers the entire residential area affected
by contamination, as originally contemplated by the ROD.

3) Ensuring that EPA adequately protects all residents from hazardous exposure
during and after remediation activities, including:

Testing indoor dust before and after remediation;

Testing drinking water sources before and after remediation;
Monitoring the air inside homes throughout the process;

Adequately protecting HVAC systems and windows from bringing in
contaminated air, including at residences that may not be on
contaminated parcels but that may be nearby properties that are being
remediated.

4) Ensuring that the residents remain informed of and can provide input about
the remediation plans.

In failing to meet these obligations, it is clear that the Government is not adequately
representing Applicants' interests at this time. Applicants are thus entitled to intervene as a
matter of right under either CERCLA, 42 U.S.C. § 9613(i), and Rule 24(a)(2) in order to ensure:
(1) the remediation plan is adequately protective of human health and the environment; (2) the
remediation plan covers the entire residential area affected by contamination, as originally
contemplated by the ROD; and (3) that adequate protections from hazardous exposure are in
place during and after remediation. In the alternative, Applicants request that this Court grant

them permissive intervention under Rule 24(b)(1).
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INTRODUCTION

CERCLA's intervention provision states that "any person™ whose interests are threatened
"may intervene as a matter of right" in "any action” commenced under CERCLA. 42 U.S.C.
8 9613(i) ("8 113(i)") (emphasis added). Congress added the intervention provision as part of
the 1986 Superfund Amendments and Reauthorization Act expressly to make it easier for
individuals "living in close proximity" to hazardous waste sites "to participate in these suits,
particularly in fashioning the appropriate remedy for eliminating risk." S. Rep. 99-11, reprinted
in Arnold & Porter LLP Legislative History: P.L. 99-499, at *58 (1985). Applicants here seek to
exercise their intervention right in order to give residents at the USS Lead Superfund Site
("Site™) a voice in the legal process that governs the remediation. Notably, only the
United States, on behalf of the United States Environmental Protection Agency (collectively,

"EPA"), filed an Opposition to Applicants' Motion to Intervene (Dkt. No. 24) ("Opposition™ or

"Opp'n")—neither Defendants nor the State of Indiana opposed Applicant's Motion to Intervene.

The critical facts here, undisputed by EPA's Opposition, warrant the residents'
intervention:

1. EPA has known about the contamination at the Site since 1985 but did not
declare Superfund status until 2009. Almost all residents were left
unprotected in this 24-year interim. In fact, EPA cleaned 13 properties
with severe lead contamination in 2008 (after originally testing those
properties in 2003) but did not expand its testing to gauge the full extent of
the risk to other residents at that time. (Applicants' Memorandum of Law
in Support of Their Motion to Intervene (Dkt. No.18) ("Opening
Memorandum™ or "Mem.") at 6-8.)

2. Even after adding the Site to Superfund's National Priority List ("NPL") in
2009, EPA naotified virtually none of the residents about the dangerous
levels of contamination at their individual properties such that they could
have taken adequate precautions until the summer of 2016, when EPA
revealed extremely high levels of contamination at the West Calumet
Housing Complex. Other residents are only now learning the extent of
contamination at their properties, even though they were visited by EPA in
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2010 and signed formal access agreements in 2014 allowing EPA to enter
and test their properties. (Mem. at 9-23; Opp'n at 11-12.)

3. EPA has still not committed to cleaning up Zone 2 via any formal
mechanism, and remediation of Zone 1 has been postponed indefinitely.
(Mem. at 30.)

4. EPA's Opposition confirms that there are flaws in the soil testing protocol

that have caused serious delays in the remediation and called into question

its accuracy. (See Declaration of Thomas Alcamo ("Alcamo Decl."),

Opp'n Ex. D {1 27-31). EPA also acknowledges that the ATSDR health

assessment, which undergirds the cleanup plan, needs to be redone. (See

Declaration of Mark Johnson ("Johnson Decl.”), Opp'n Ex. B {55;

Section 11.B.2, infra.)

5. Recently, testing has revealed additional sources of contamination,

including drinking water contamination as well as indoor contamination,

from both lead dust and basement water seepage. EPA has not adequately

addressed these additional sources of contamination and did not account

for them in the remediation plan, as required by its own manuals. These

other sources of contamination add to residents' total exposure and should

factor into the remediation plan. (See Section 11.B.2, infra.)
These facts alone, as explained in more detail in both Applicants' Opening Memorandum and
below, establish definitively that Applicants timely intervened as soon as they realized that EPA
was not adequately protecting their interests.

The fatal flaws in EPA's Opposition are two-fold. First, the Opposition distorts both the
plain language and express purpose of the statutory intervention provision. (See, e.g., Opp'n
at 1-2.) Second, EPA's Opposition reeks of a well-meaning but overburdened bureaucracy that
has come to see the poisoning of a disenfranchised community as merely the "unfortunate result"
of industrialization. (Opp'n at2.) EPA offers to this Court unconscionable delays and
10-year-long cleanups as the benchmark of adequacy. Only an agency mired in bureaucratic fog
could declare to this Court that "the system is working."

This case is far from over. In fact, the cleanup has begun in earnest only in the last few

months.  Further, as indicated in EPA's September 2016 Status Report and other
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contemporaneous statements, the cleanup contemplated by the Consent Decree promises to
change significantly from the Proposed Plan that was mailed to residents back in 2012 and
adopted by the 2012 Record of Decision ("ROD").

CERCLA, designed to address public health threats quickly and effectively, requires
more than what EPA has delivered to residents to date. After intervention is granted, the Court
can resolve differences regarding the nature and extent of relief that is appropriate. EPA's view
of the residents as an annoyance in this process or the Motion to Intervene as an interference
with EPA's cleanup efforts does not comport with the text or purpose of the intervention
provision, and the Court should not condone it.

ARGUMENT

The plain language and express purpose of the CERCLA intervention provision confirm
Applicants' right to intervene in this case. Contrary to EPA's characterizations, Applicants'
Motion to Intervene is not a separate action to challenge a cleanup subject to the jurisdictional
bar of 42 U.S.C. § 9613(h) ("§ 113(h)"), and it does not seek to undo any of the removal efforts
to date. Rather, under the statute, Applicants are entitled to participate in the legal process
governing the ongoing cleanup to influence what still must be done. Applicants timely filed their
Motion to Intervene promptly upon learning that EPA has not been adequately protecting their
interests. Indeed, the sum total of the misleading notifications, the gross delay, the recent
changes to the cleanup plan, the acknowledged mistakes, and the newly discovered forms of
contamination which are not addressed in any current cleanup plan make it impossible for EPA
to show that it "adequately represented™ Applicants' interests as required to defeat this Motion to
Intervene. Alternatively, Applicants are entitled to permissive intervention under Federal Rule

of Civil Procedure 24(b) ("Rule 24(b)").
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. THE PLAIN LANGUAGE AND EXPRESS PURPOSE OF SECTION 113(i)
PROVIDE APPLICANTS THE RIGHT TO INTERVENE.

By its plain language, § 113(i) affords residents living near a Superfund site the absolute
right to become parties to a CERCLA action:

[A]lny person may intervene as a matter of right when such person claims an
interest relating to the subject of the action and is so situated that the disposition
of the action may, as a practical matter, impair or impede the person's ability to
protect that interest, unless the President or the State shows that the person's
interest is adequately represented by existing parties.

42 U.S.C. 89613(i). The legislative history confirms that the very purpose of the CERCLA
intervention provision is to allow citizens—in particular, residents of a Superfund site—to
participate in the response process, just as Applicants hope to do here.

A. The Entire Purpose of CERCLA's Intervention Provision is for
Citizens to Participate in the CERCLA Response Process.

The plain text of 8 113(i) unambiguously allows residents of a Superfund site to intervene
in a CERCLA action where their interests are threatened. The legislative history reveals that
Congress added 8 113(i)'s intervention provision specifically to ensure residents have a pathway
to participate in the response process. Commenting on the incorporation of the intervention
provision into § 113, the Senate Committee on Environment and Public Works ("EPW")
explained:

The rules on intervention are intended to assure that persons living in close

proximity (persons potentially at risk) to the subject of the government-initiated

action will be able to intervene as a matter of right unless the President or the

State can demonstrate that those persons' interests are being adequately

represented. The purpose of the amendments is to make it easier for individuals

who may be assuming an imminent and substantial risk as a result of the

defendant’s activities to participate in these suits, particularly in fashioning the

appropriate remedy for eliminating the risk.

S. Rep. 99-11, reprinted in Arnold & Porter LLP Legislative History: P.L. 99-499, at *58 (1985)

(emphasis added). Thus, courts have followed suit. United States v. Vasi, Nos. 5:90 CV 1167 &
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5:90 CV 1168, 1991 WL 557609, at *3 (N.D. Ohio Mar. 6, 1991) ("[T]he real persons who
Congress were attempting to protect through enactment of § 113(i) are those who live in close
proximity to hazardous waste sites and who would, conceivably, be the most affected by
proposed remedial schemes for cleaning up toxic waste dumps.").

EPA's insistence that "EPA alone has the authority to select the appropriate cleanup for
this Site and decide how to implement it" (Opp'n at 1) simply does not comport with this clear
Congressional mandate. In fact, § 113(i) was added over the Department of Justice's ("DOJ")
explicit objection that intervention "greatly heightens the opportunity for intervenors to interfere
with the government's control over its enforcement litigation.” Statement of F. Henry
Habicht, I, Assistant Attorney General, Land and Natural Resources Division, U.S. DOJ
(June 2, 1985), reprinted in Arnold & Porter LLP Legislative History: P.L.99-499, at *53.
Congress rejected DOJ's concern and instead made clear that it intended 8§ 113(i) to provide
affected citizens with a clear pathway to intervention in CERCLA cases, which Rule 24 did not
adequately provide. H.R. Rep. 99-253 (II1), 99th Cong., 1st Sess. 24, reprinted in 1986 U.S.
Code Cong. & Admin. News 3038, 3060 ("Given the very broad authority that courts have today
to deny intervention motions, citizens with limited resources face almost insurmountable barriers
to protecting their interests. This amendment, with ample precedent in the federal statutes
mentioned above, would appropriately lower those barriers.").

B. Section 113(h) Has No Bearing on Applicants’ Right to Intervene in
This Case.

EPA mischaracterizes Applicants' exercise of their § 113(i) right to intervene as a
challenge to an ongoing cleanup which EPA claims is subject to § 113(h)'s jurisdictional bar.

(Opp'n at 22-23.) As relevant here, § 113(h) states as follows:
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No Federal court shall have jurisdiction under Federal law . . . to review any
challenges to removal or remedial action selected under section 9604 of this title
... Inany action except one of the following:

. .. (4) An action under section 9659 of this title (relating to citizens suits)
alleging that the removal or remedial action taken under section 9604 of this title
... was in violation of any requirement of this chapter. Such an action may not
be brought with regard to a removal where a remedial action is to be undertaken
at the site.

42 U.S.C. 8 9613(h). This provision bars jurisdiction over another "action" seeking to interfere
with a cleanup. Nothing in this provision indicates that it affects in any way the express right
under 8§ 113(i) for a resident to intervene in the underlying remediation case in which the Court's
jurisdiction has already been property invoked." Indeed, the cases invoking the § 113(h)
jurisdictional bar that EPA cites all involve separate actions; EPA cannot point to a single case
where 8 113(h) affected an applicant's right to intervene in the operative litigation. Intervention
here is not a "backdoor" challenge to the ongoing cleanup. Rather, Applicants accept Congress'
"front door" invitation to participate, expressly provided by § 113(i).

EPA's overly broad interpretation of 8 113(h) creates tension, if not direct conflict, with
the intervention rights in § 113(i). Section 113(h) is triggered at the time EPA selects the
remedial action (see Village of DePue v. Exxon Mobil Corp., 537 F.3d 775, 784 (7th Cir. 2008)).
But EPA does not initiate a lawsuit until after it selects a remedy. Under EPA's argument, then,
§ 113(h) would prohibit courts from hearing any motion to intervene related to the remedy.
True, subpart (h) gives some protection to EPA from interference with its cleanup. But at the
same time, subpart (i) gives those with interests in the cleanup an express right to intervene in
remedial actions. Congress added both of these provisions to CERCLA in its 1986 Amendments
to the Act (see PL 99-499, October 17, 1986, 100 Stat 1613). As a basic tenet of statutory

construction, the Court must read these provisions in a way that gives effect to both. See Clark

! Indeed, the exceptions to § 113(h) also deal with a separate action—not the operative CERCLA cleanup litigation.

-6-
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v. Rameker, — U.S. —, 134 S. Ct. 2242, 2246-48 (2014) (quoting Corley v. United States,
556 U.S. 303, 314 (2009)) ("a statute should be construed so that effect is given to all its
provisions, so that no part will be inoperative or superfluous™).

EPA's Opposition fails even to acknowledge this tension, let alone offer a view on how to
reconcile it. Neither the words of the statute nor the case law dictate to the Court how to resolve
the tension created by EPA's view of § 113(h). To the extent this Court views 8 113(h) as a
possible bar to intervention, it must decide, in the context of this particular case, how to reconcile
that possibility with the residents' express rights to intervene. In doing so, the Court should
consider which is more important: (a) the intervention rights of a group of disenfranchised
residents who suffered decades of hazardous environmental exposure and Governmental neglect,
and then a flawed cleanup; or (b) EPA's hypothetical fear that the residents' participation in this
legal proceeding would do more harm than good?

In any event, Applicants do not seek to undo the progress already made or to delay
further plans. Instead, the relief Applicants seek (Mem. at 39-40) will allow Applicants to
accomplish three main things:

1. Offer their voice to the plan changes and new plans that EPA has already
acknowledged need to take place;

2. Request appropriate remediation based on information only recently
discovered and disclosed by EPA; and

3. Ensure that EPA correctly identifies all remaining contaminated properties
and hold EPA accountable for the timely remediation of those properties.

To the extent the Court believes that certain of the specific requests contained in Applicants'
Opening Memorandum inappropriately interfere with the current cleanup plan, that issue can be
addressed as part of the relief sought once intervention is granted. That should not affect the

issue of intervention in the first instance.
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1. APPLICANTS FILED THEIR MOTION TO INTERVENE PROMPTLY UPON
LEARNING THAT EPA WAS NOT ADEQUATELY REPRESENTING THEIR
INTERESTS.

Section 113(i) provides Applicants with the right to intervene here, and Applicants satisfy
all four requirements for intervention under 8 113(i) and Rule 24(a): (1) their application is
timely; (2) they have an "interest” in the property or transaction that is the subject of the action;
(3) the disposition of this action may impede or impair their ability to protect those interests; and
(4) no existing party adequately represents their interests. See Int'l Paper Co. v. City of Tomah,
No. 00-C-539-C, 2000 WL 34230089, at *2 (W.D. Wis. Nov. 30, 2000) (citing Sec. Ins. Co. of
Hartford v. Schipporeit, 69 F.3d 1377, 1380 (7th Cir.1995)).

EPA disputes Applicants' satisfaction of only two of these four factors: timeliness and
inadequate representation of Applicants' interests. (Opp'n at12.) EPA is wrong on both
accounts. Because of EPA's misleading or confusing disclosures, unjustifiable delay, and
undisclosed changes to the original remediation plan, residents learned only recently that EPA
was not—and is not—adequately representing their interests. Therefore, Applicants clearly meet
the legal requirements to intervene in this case.

A. Applicants Filed Their Motion to Intervene Shortly After Learning of
the Threat to Their Interests.

While timeliness of a motion to intervene is determined by the totality of the
circumstances, the Seventh Circuit considers four factors relevant: (1) the length of time the
intervenor knew or should have known of his or her interest in the case; (2) the prejudice caused
to the original parties by the delay; (3) the prejudice to the intervenor if the motion is denied; and
(4) any other unusual circumstances. Heartwood, Inc. v. U.S. Forest Serv., 316 F.3d 694, 701
(7th Cir. 2003). Courts "do not necessarily put potential intervenors on the clock at the moment

the suit is filed or even at the time they learn of its existence. Rather, [courts] determine
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timeliness from the time the potential intervenors learn that their interest might be impaired."
Reich v. ABC/York-Estes Corp., 64 F.3d 316, 321 (7th Cir. 1995).

Here, the residents did not understood the full extent of the contamination at the Site until
well after EPA conducted extensive testing in Zone 1 in 2015—the first extensive testing ever
conducted at the Site. While preliminary results showed extremely high levels of contamination
as early as May 2015, confirmed by systematic data in December 2015, Applicants did not learn
the extent of Zone 1 contamination until June 2016, after EPA released the testing results to the
City of East Chicago. Homeowners in Zones?2 and 3 did not learn the extent of the
contamination of their specific properties until EPA released their sampling results in
September 2016 or after. Not a single statement in any of the four Declarations submitted with
EPA's Opposition contest these points. The fact that EPA has significantly ramped up its efforts
since releasing the results of Zone 1 testing simply underscores the impact of those test results on
the remediation plan here and demonstrates that there was not adequate knowledge before that
point. EPA cannot now claim that residents should have intervened earlier.

Residents also had no reason to understand that Zone 2 was left out of the cleanup. The
proposed remediation plan that EPA sent to residents in July 2012 clearly stated that the purpose
of the cleanup plan was "[t]o clean up soil contamination in the USS Lead site residential area”
and that "[t]his proposed plan is only for OU1 - the residential area.” (Opp'n Ex. C-15 at1.)
Neither the Proposed Plan nor the ROD divided the residential area into zones. Two years later,
the Consent Decree divided out into Zones and omitted Zone 2 from the cleanup entirely. Before
the proposed Consent Decree was lodged on September 3, 2014, however, EPA failed to publish
an explanation of the differences between the remediation outlined in the ROD and the proposed

Consent Decree. EPA also failed to amend the ROD, as required by 40 C.F.R. § 300.435(¢c)(2).
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(See Mem. at 13-14.) EPA apparently believes that its September 3, 2014 press release, which
did make clear that the Consent Decree would fund work in only Zones 1 and 3 (Opp'n at 16),
effectively informed the residents. Yet, EPA does not indicate if or where that press release was
actually distributed. EPA gives one example of a "local newspaper" that picked up the story
(id.), but that "local” newspaper was a paper in Merrillville, Indiana, 20 miles away from
East Chicago—and it is not either of papers local to East Chicago identified by EPA's
Community Involvement Plan. (Opp'n Ex. C-14 at B-4.)

While EPA also states that it followed up with two meetings in November 2014
(Declaration of Janet Pope ("Pope Decl."), Opp'n Ex. C { 47), EPA offers no details about how it
advertised those meetings, how many people attended, or what was said. Moreover, EPA
acknowledges that a fact sheet about the Consent Decree sent to the residents indicated "Zone 2
would be cleaned up under a separate agreement."” (Opp'n Ex. C-17.) EPA gave no indication
that this "separate agreement” did not yet exist. These efforts did not effectively inform residents
that: (a) their homes and their neighbors' homes were severely contaminated with lead and
arsenic; or (b) EPA was indefinitely postponing the cleanup for all homes in Zone 2—one-third
of the Site.

Recent developments in the cleanup also impact their interests such that intervention here
is timely. EPA has indicated that it, yet again, is changing the remediation based on current
developments at the Site. In its September 2, 2016 Status Report, EPA explicitly told the Court
that it is in the process of reexamining the remedy selected for Zone 1 and is currently not
proceeding with full implementation of the remedy selected by the 2012 ROD. (Sept. 2,
2016 Status Report, Mem. Ex. S, at 4.) Indeed, EPA explained in its Opposition that if the City

of East Chicago changes the future use of the Public Housing, EPA may have to amend the
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FOIA EPA-R5-2022-005742



USDC IN/ND case 2:14-cv-00312-PPS-PRC document 32 filed 01/13/17 page 12 of 23

ROD. (Opp'n at9.) EPA has further indicated that the ATSDR health assessment that formed
the basis of the earlier cleanup plans is in the process of being redone. (Johnson Decl., Opp'n
Ex. B 1 55.) And since the filing of Applicants’ Motion to Intervene, EPA has discovered that at
least some of Applicants' drinking water and the dust inside some of Applicants' homes are also
contaminated.  (See Alcamo Decl.,, Opp'n Ex. D 112; Letter from Jacob Hassan to
Ronald Adams (Dec. 15, 2015), attached hereto as Exhibit 1).2 These new developments further
threaten Applicants' interests and may necessitate further changes to the remediation plan. These
issues and this case are far from resolved.

Courts have found motions to intervene under CERCLA 8 113(i) timely, even when filed
years after CERCLA litigation began. See City of Bangor v. Citizens Commc'ns Co.
("Bangor 1), Civ. No. 02-183-B-S, 2007 WL 1557426, at *1-*4 (D. Maine, May 25, 2007),
aff'd on other grounds, City of Bangor v. Citizens Commc'ns Co. ("Bangor II'), 532 F.3d 70
(1st Cir. 2008); United States v. Alcan Aluminum, Inc., 25 F.3d 1174, 1181-83 (3d Cir. 1994). In
Bangor, four and a half years after a city filed a CERCLA action against a PRP for the cleanup
of a contaminated river, the State, which owned a significant portion of the contaminated area at
issue, filed a motion to intervene. Bangor I, 2007 WL 1557426, at *1-*2. In deciding whether
the motion was untimely, the court acknowledged that "[u]ndoubtedly, the State could have
moved to intervene in this action much sooner.” Id. at *3. Indeed, "the Court actually invited
the State to intervene" almost four years prior to the filing of the motion, and therefore the State
"certainly under[stood] the concerns expressed in the objections of the Third Parties regarding
the belated nature of the State's request.” Id. at*3. Nevertheless, the court found that the

"timeliness inquiry is ultimately governed by the . . . four factors for timeliness[,]" and those

2 EPA communicated to the Garzas via telephone that their indoor sampling results were above EPA health

screening levels, but EPA has not yet communicated these results in writing. See Email from Annette Lang to
Applicants’ Counsel (Jan. 6, 2017), attached hereto as Exhibit 2.
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factors favored intervention.® 1d. In considering those factors, the Court emphasized that the
State's understanding of the threat to its interest had changed since the complaint was filed. 1d.

Similarly, in Alcan, the Third Circuit reversed a district court's decision that a
non-settling PRP's motion to intervene was untimely because it was brought four years after
litigation began. 25F.3d at1181. The Third Circuit emphasized, "timeliness is not just a
function of counting days; it is determined by the totality of the circumstances. Although the
point to which the litigation has progressed is one factor to consider, it is not dispositive.” Id.
(citing NAACP v. New York, 413 U.S. 345, 366 (1973); Nat'l Wildlife Fed'n v. Burford, 878 F.2d
422, 433 (D.C. Cir. 1989), rev'd on other grounds, sub nom. Lujan v. Nat'l Wildlife Fed'n,
497 U.S. 871 (1990)). The Third Circuit explained that "to the extent there is a temporal
component to the timeliness inquiry, it should be measured from the point which an applicant
knows, or should know, its rights are directly affected by the litigation, not, as the government
contends, from the time the applicant learns of the litigation." Id.; see also Nat'l Wildlife Fed'n,
878 F.2d at 433-34; Stallworth v. Monsanto Co., 558 F.2d 257, 263-64 (5th Cir. 1977).

Notably, Alcan affords leniency to polluters—those whom CERCLA holds
accountable—regarding the timing of their intervention. It only follows that the courts should
extend at least the same leniency to disenfranchised residents of a Superfund site—the people
CERCLA was designed to protect. See also Reich, 64 F.3d at 321 (citing United States v. City of
Chicago, 870 F.2d 1256, 1263 (7th Cir. 1989) and South v. Rowe, 759 F.2d 610, 612 (7th Cir.
1985)) ("In the City of Chicago case, potential intervenors moved for intervention eight years
after a consent decree was entered. In Rowe, a potential intervenor moved to intervene in a case

to extend a consent decree that had been in effect for two years. In both cases, we held the

® The four factors the First Circuit considers relevant to timeliness are virtually identical to the Seventh Circuit's
timeliness factors. Id. at *2.
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petitions for intervention to be timely because they were filed soon after the potential intervenors
learned of the impairment of their respective interests").

EPA relies on City of Bloomington, Ind. v. Westinghouse Elec. Corp., 824 F.2d 531, 535
(7th Cir. 1987), in which the Court denied as untimely a citizen group's motion to intervene
11 months after the commencement of CERCLA settlement negotiations. In Westinghouse,
however, the citizen group admitted that it had "been interested in and involved with" the subject
matter of the suit for years, including the filing of the suit and the commencement of settlement
negotiations. The court found that there was no indication of circumstances that would have
obscured or changed the citizen group's interests. 1d.

Neither Westinghouse nor the other cases that EPA cites cover the situation where, as
here, applicants: (1) learned the details regarding how the contamination affected their
properties years after the litigation began; (2) were not properly notified that the litigation began;
(3) had no reason to know that the remediation implemented by the litigation fundamentally
differed from the proposed remediation plan; and (4) are also affected by recent circumstances
that necessitate changing the remediation plan.*

Applicants here intervened in a timely manner when they learned of the threat to their

interests. EPA claims that allowing intervention now would render the "work of negotiating and

* See United States v. Pitney Bowes, Inc., 25 F.3d 66, 73 (2d Cir. 1994) (applicant acknowledged it had actual
knowledge of the lodging of the consent decree eight months before it moved to intervene); United States v. Bliss,
132 F.R.D. 58, 59-60 (E.D.Mo. 1990) ("[applicants] own statement of the facts, contained in its reply
memorandum, demonstrates that the [applicants] have long been aware of . . . this litigation, and have participated in
various aspects of the state and federal processes addressing both™); United States v. Mid-State Disposal, Inc.,
131 F.R.D. 573, 577 (W.D. Wis. 1990) (denying a motion to intervene by non-settling PRPs who were not included
in a consent decree between EPA as untimely where PRPs both had an "opportunity to comment on the proposed
consent decree during the public comment period” and one PRP in fact did submit comments); United States v.
BASF-Inmont Corp., 819 F. Supp. 601, 606-07 (E.D. Mich. 1993), aff'd, 52 F.3d 326, at *3 (6th Cir. 1995) (finding
intervention a year after entry of a consent decree untimely where the applicant had been a participant in the case as
a non-party for several years and had submitted comments opposing the consent decree). The rest of the cases EPA
cites do not even discuss whether the Motion to intervene was timely. See United States v. W.R. Grace
& Co.-Conn., 185 F.R.D. 184, 192 (D.N.J 1999); United States v. ABC Indus., 153 F.R.D. 603, 608 (W.D. Mich.
1993); Vasi, 1991 WL 557609, at *3-*4.
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approving the consent decree" and the remedial work that has already been done a waste, as well
as stop the remediation in its tracks. (Opp'n at 14.) But Applicants are not seeking to undo or
delay EPA's cleanup efforts through intervention such that intervention would prejudice EPA.
Rather, Applicants seek to participate in the remediation process going forward. Any prejudice
to EPA posed by their intervention is outweighed by the prejudice Applicants face if this cleanup
proceeds in the piecemeal, haphazard, and snail-like fashion it has so far. (Apparently, neither
the State of Indiana nor Defendants viewed Applicants' participation as a threat to the process
such that they felt the need to oppose Applicants' Motion to Intervene.)

B. EPA Does Not Adequately Represent Applicants’ Interests.

In order to defeat Applicants’ Motion, EPA must affirmatively "demonstrate” that it
adequately represents Applicants' interests. Ignoring this burden, EPA instead attempts to
invoke a "presumption of adequate representation” based on the "long-standing intervention law
principle that the United States represents the public interest.” (Opp'n at 17.) This argument is
misplaced.

Unlike Rule 24(a), § 113(i) requires EPA to "demonstrate™ affirmatively—not presume—
that it adequately represents Applicants' interests. Indeed, when adding the CERCLA
intervention provision, Congress purposefully shifted the "adequate representation” burden from
the potential intervenor to the Government because it explicitly recognized that EPA does not
always represent the interests of affected citizens when selecting a remedy:

Without this provision [Section 113(i)], Rule 24 of the Federal Rules of Civil

Procedure would govern the right of citizens to intervene in such cases. In order

to succeed in a Rule 24 motion, a party has the burden of establishing that no

other party to the suit, such as EPA or a state, adequately represents the moving

party's interest. The case law that has been developed under Rule 24 creates a

presumption of adequate representation by government agencies, which

essentially can be overcome by the moving party only be demonstrating bad faith

or malfeasance. That is a very difficult burden to meet. Citizens, under Rule 24,
are thus forced to spend a substantial store of their resources merely in
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establishing their right to be in court. This obviously depletes the resources that
they would otherwise have available to address the substance of their claim. This
amendment would shift to the EPA or to the State the burden of establishing that
it adequately represents the citizen's interest.

Given the very broad authority that courts have today to deny intervention
motions, citizens with limited resources face almost insurmountable barriers to
protecting their interests. This amendment, with ample precedent in the federal
statutes mentioned above, would appropriately lower those barriers.

H.R. Rep. 99-253 (I11), 99th Cong., 1st Sess. 24, reprinted in 1986 U.S. Code Cong. & Admin.
News 3038, 3060 (emphasis added). Affording a presumption of adequate resident
representation in favor of EPA and against the actual residents would not only contravene to the
plain language of § 113(i), it would violate the very structure and the clear legislative intent of
the statute.

Any case affording EPA such a presumption violates the statute and is wrongly decided.
EPA cites a few cases where it was afforded an "adequate representation” presumption against a
potential intervenor seeking to protect the nebulous "public interest,” but, unlike those cases,
Applicants here are intervening to protect specific, personal interests. See Utah v.
Kennecott Corp., 232 F.R.D. 392, 397-98 (D. Utah 2005) (applying a presumption of adequate
representation where petitioner asserted his interest in the CERCLA litigation "by simply being a
member of the public" rather than by asserting any personal interest); W.R. Grace, 185 F.R.D.
at 191 (denying a township's motion to intervene in a CERCLA action where the township
asserted a "public interest” in the action); Bliss, 132 F.R.D. at 60 (denying cities' motion to
intervene where the cities' asserted a "public interest” in the action and patterned their complaint

after the United States' complaint).”

® The only adequate representation case EPA cites featuring an intervention attempt by residents living adjacent to a
Superfund site did not apply or even reference § 113(i). See BASF-Inmont Corp., 819 F. Supp. at 605-08.
Moreover, the court in that case found intervention unnecessary because the applicants had already submitted briefs
to the court on the same issues underlying their motion to intervene. Id. at 607.
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Even if the Court were to apply such a presumption, EPA's conduct does not live up to
that standard here because EPA failed to: (a)timely warn and protect residents of the
contamination; (b) use reliable testing methods for arsenic; and (c) help rather than hinder the
Community Advisory Group ("CAG").

1. Failure to Warn and Protect

EPA's failure to inform residents about contamination at their individual properties and
the gross delay in effectuating the remediation have left residents unknowingly exposed to
hazardous levels of lead and arsenic. Indeed, Zone 1 Applicants did not learn the extent of the
contamination at the West Calumet Housing Complex until June 2016, even though EPA began
extensively testing Zone 1 in November 2014. Residents living in Zones 2 and 3 did not learn
the extent to which their individual properties were contaminated until September 2016, at the
earliest, even though they signed access agreements as early as November 2014. Finally, EPA
admits that it knew, by July 2015, that many properties in Zones2 and 3 were highly
contaminated. Alcamo Decl., Opp'n Ex. D 1 25. But EPA did not provide "Do Not Play in the
Dirt" signs to residents in those Zones at that time—or any time.

EPA's Opposition suggests that the timeline for the testing, notification, and remediation
is par for the course. (Opp'n at 16.) Yet, when the story of the contamination finally broke, EPA
admitted that the delay was a result of problems with the remedial design process. In fact, the
EPA Regional Administrator acknowledged that the delay was due to problems with the
contractor the agency hired to tabulate the data and concerns about the data's quality. The
residents' continued exposure to highly contaminated soils in contravention of the purposes and

provisions of CERCLA does not amount to adequate representation.

¢ Abby Goodnough, Their Soil Toxic, 1,100 Indiana Residents Scramble to Find New Homes, N.Y. Times, Aug. 30,
20186, http://www nytimes.com/2016/08/31/us/lead-contamination-public-housing-east-chicago-indiana html?_r=0.
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2. Failure of EPA's Testing Methodologies

EPA's Opposition reveals that EPA botched both the soil testing and indoor testing
methodologies—the sole determinants for whether or not a resident's property or home will be
cleaned. These issues do not constitute a mere "difference of opinion™ with EPA's chosen
method of remediation. (See Opp'n at 18-19.) Rather, the issues Applicants' raise call into
question the timeliness and reliability of the remediation. In an analogous situation where a
potential intervenor called into question the Government's measurement of damages in a
CERCLA litigation, a court found that the Government did not adequately represent the potential
intervenor.  See Inre Acushnet River & New Bedford Harbor, 712 F. Supp. 1019, 1024
(D. Mass. 1989) ("the substantial divergence of views on the proper measure of damages
between the sovereigns and the [applicant] necessarily renders the formers' representation of the
latter inadequate™).

EPA's own documents acknowledge that X-Ray Fluorescence ("XRF") is unreliable for
testing arsenic when in the presence of lead, particularly at arsenic levels less than 40 ppm
(which are still dangerous).” Yet, EPA employed XRF testing throughout Zones 1 and 3.
(Alcamo Decl., Opp'n Ex. D { 14; Ballotti Decl., Opp'n Ex. A § 28(c)(ii).) EPA accounted for its
use of XRF in Zones 1 and 3 by sending a subset of the results to the lab, comparing the lab
results to the XRF results, and then creating a "corrective equation™ to apply to the entire data
set. (Ballotti Decl., Opp'n Ex. A 1 28(c)(iv); Alcamo Decl., Opp'n Ex. D {1 17-21). Yet during
the briefing on this Motion to Intervene, EPA admitted for the first time that it realized back in

August 2016 that the corrective equation did not work. EPA then created a new statistical

" EPA Region 4, Science and Ecosystem and Support Division, Field X-Ray Fluorescence Measurement 6 (2015),
Mem. Ex. O (explaining that when lead and arsenic are present in the same soil, XRF would not be an appropriate
way to test for arsenic); EPA, Method SW-846-6200 (2007), available at https://www.epa.gov/
sites/production/files/2015-12/documents/6200.pdf.
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analysis, without reference to any of the well-established EPA protocol or methods. (Alcamo
Decl., Opp'n Ex. D 1 31.) These mishaps delayed notification of testing results for a year. (See
n.6, supra.) Notably, the new analysis means that the XRF arsenic results that are being reported
to residents are not reliable—residents may never know for sure the intensity of their arsenic
exposure. This new off-road analysis does not rely on the accuracy of specific arsenic
readings—it merely purports to answer a binary question of whether the contamination is bad
enough to justify cleanup. The lack of transparency regarding this new statistical analysis calls
into question the accuracy of even that determination.

EPA testing has also recently revealed that there is contaminated indoor dust and
contaminated drinking water in at least some of Applicants' homes. (See Alcamo Decl., Opp'n
Ex. D §12; Letter from Jacob Hassan to Ronald Adams (Dec. 15, 2015), Ex. 1; supra n.2.)
These developments present a severe public health problem that EPA has not yet addressed.
According to its own handbook, EPA should have discovered and considered these other sources
of contamination when developing the remediation plan in the first place. (See Mem. at 35
(citing Residential Lead Handbook, Mem. EXx. F, at 25.) EPA is not acting with urgency with
regard to these newly discovered harms, even though they acknowledge that these levels of lead
and arsenic are unsafe. For example, when EPA notified the Garzas of the indoor dust
contamination by telephone on November 12, 2016, EPA told Applicant Carmen Garza she
should avoid using their basement where the washer and dryer sit. (Alcamo Decl., Opp'n Ex. D
11 12(j)-(k).) But EPA does not plan to clean the inside of her home until some undefined time
in the first quarter of 2017. (Id. T 12(l).) The Garzas are faced with increased, cumulative lead
exposure from their indoor dust for up to four months as well as persistent anxiety about living in

their home. EPA has indicated that Applicants Mauro and Sara Jimenez's home's indoor lead
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dust testing will be redone because the initial results may not have been accurate. (Email from
Annette Lang to Applicants’ Counsel (Jan. 6, 2017), Ex. 2.) The uncertainty about the testing
creates additional anxiety about the safety of their home. These problems with the remediation
belie EPA's claim of adequate representation.

3. Failure to Help the CAG

The "other means™ EPA suggests residents have to participate are inadequate to protect
their interests. (Opp'n at12.) EPA suggests that the residents' voice should be expressed
through a CAG—not through intervention. Yet, since Applicants filed their Motion to Intervene,
EPA has actually hindered, not helped, the CAG's operation. Despite the fact that a properly
formed CAG has met weekly since October 8, 2016, EPA has questioned the CAG's reflection of
the community and its relationship to its counsel. See Email from Catherine Garypie to
Deborah Chizewer, et al. (Dec. 7, 2016), attached hereto as Exhibit 3. In particular, EPA has
used the residents’ multi-faceted approach to community organizing as an excuse not to provide
assistance to the CAG or even acknowledge that there is only one CAG. (Pope Decl., Opp'n
Ex. C 194.) In any event, EPA cites not a single provision in the CERCLA statute or a case to
suggest that a CAG is a substitute for intervention or that it even curtails the residents'
intervention rights in any way.

I11.  IN THE ALTERNATIVE, PERMISSIVE INTERVENTION IS APPROPRIATE
HERE.

Under Rule 24(b), the Court may permit anyone to intervene who, "on timely motion . . .
has a claim or defense that shares with the main action a common question of law or fact.”
Fed. R. Civ. P. 24(b)(1)(B). For all reasons previously stated, this Court should permit

intervention. But additional reasons warrant this Court's discretionary power here.
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Perhaps the most important take away from this briefing is that none of these serious
issues, worthy of this Court's examination, would have been brought to this Court's attention if
not for the residents. They are uniquely situated to bring important facts and legal arguments to
this process, which by itself is an appropriate basis for permissive intervention. See Utah v.
Kennecott Corp., 801 F. Supp. 553, 572 (D. Utah 1992) (denying "intervention of right" but
granting "permissive intervention" to a party "uniquely situated to significantly contribute to the
underlying factual and legal issues”); In re Acushnet River, 712 F. Supp. at 1022-26 (granting
permissive intervention to an environmental group that added the benefit of "another voice and
set of concerns to participate in the resolution of an extremely complex matter, both factually and
legally™).

One final consideration. Put aside for a moment whether EPA has made even a single
mistake or misstep in this entire process. This community has been exposed to decades of
serious environmental contamination—and its Government, after years and years of opportunity,
has still has not fixed the problem. EPA essentially asks this Court to keep the residents out of
EPA's way. But this Court should not endorse the exclusion of residents in favor of those who
polluted their properties and endangered their health and those who have so far failed to fix the
problems. Our judicial system generally, and the intervention rights specifically, offer more than
the critical input of the residents; they provide agency and voice to those most affected. The

facts here not only warrant, but demand the residents' participation in the lawsuit.
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Dated: January 13, 2017
Respectfully submitted,

APPLICANTS

Carmen Garza, Gabriela Garza, Mauro Jimenez,
Sara Jimenez, Andrea Jurado, Ron Adams, We The
People For East Chicago, and Calumet Lives Matter

[s/ David J. Chizewer

David J. Chizewer

Emily D. Gilman

GOLDBERG KOHN LTD.

55 East Monroe Street

Suite 3300

Chicago, Illinois 60603

(312) 201-3938

Email: david.chizewer@goldbergkohn.com
emily.gilman@goldbergkohn.com

Pro Bono Counsel for Applicants

Nancy C. Loeb

Director, Environmental Advocacy Clinic

Debbie (Musiker) Chizewer

Environmental Advocacy Clinic

Bluhm Legal Clinic

Northwestern University School of Law

375 East Chicago Avenue

Chicago, Illinois 60611-3069

(312) 503-0052

Email: n-loeb@northwestern.edu
debbie.m.chizewer@Ilaw.northwestern.edu

Pro Bono Counsel for Applicants

Mark N. Templeton

Associate Clinical Professor of Law and Director
Abrams Environmental Law Clinic

University of Chicago Law School

6020 South University Avenue

Chicago, Illinois 60637

(773) 702-6998

Email: templeton@uchicago.edu

Pro Bono Counsel for Applicants
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that on January 13, 2017, he caused a true and
correct copy of APPLICANTS' REPLY BRIEF IN SUPPORT OF THEIR MOTION TO
INTERVENE to be served via the Court's ECF/electronic mailing system and/or email upon all

counsel of record.

/s/ David J. Chizewer
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

UNITED STATES OF AMERICA and
STATE OF INDIANA,

Plaintiffs,
Civil Action No. 2:14-cv-00312-PPS-PRC
V.
Judge Philip P. Simon
ATLANTIC RICHFIELD COMPANY and . Magistrate Judge Paul R. Cherry
E.l. DU PONT DE NEMOURS AND :
COMPANY,
Defendants.

X

APPLICANTS' OBJECTION TO
MAGISTRATE'S OPINION AND ORDER

On November 1, 2016, Applicants filed a Motion to Intervene in this CERCLA case,
supported by 41 pages of briefing and more than 1,300 pages of supporting exhibits. The
Memorandum supporting the Motion describes in detail the tragic environmental harm to, and
official disregard for, the community living on the USS Lead Site in East Chicago, Indiana, and
it provides the legal support behind Applicants' absolute right to intervene in this case under
CERCLA Section 113(i). The Magistrate's Opinion and Order denying the Motion does not
discuss in detail the harm suffered by the residents or the interest they have in the future clean-up
activity—including impacts to their health and/or property values. Dkt. No. 34 (the "Opinion™).
Instead, the Opinion's sole basis for denying Applicants' Motion to Intervene was that the
residents did not act quickly enough.

The Opinion raises an important question: When a community has been subject to

decades worth of pollution and delay, how quickly should the community be required to act to
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enforce its legal rights? On its face, the Opinion appears to apply the timeliness factors
announced by the Seventh Circuit. But the Opinion misinterprets much of the evidence and
ignores the important context of this case. Indeed, blasting a "fact" sheet to the community,
issuing a press release subject to the whim of reporter and resident reading habits, and resorting
to notices in the Federal Register are not adequate or realistic ways to inform under-resourced
individuals about the specific level and extent of contamination tainting their properties. Thus, it
IS no surprise that Superfund Site residents were both shocked and panicked when they were
told, for the first time, in July 2016, that one-third of the residents would have to permanently
evacuate their homes due to contamination that EPA had been studying since 1985. At that
point, the residents quickl